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PROCEEDINGS OF THE

Thirty-Third Annual Meeting
Indiana State Bar Association
HELD AT

GARY, INDIANA
JULY 11TH AND 12TH, 1929

The Thirty-third Annual Meeting of The Indiana State Bar
Association convened at 2:20 in the ball room, Gary Hotel, Gary,
Indiana, President Henry B. Walker of Evansville presiding.
PRESIDENT WALKER: Mr. W. W. Miller, of Gary, who I believe has done more than any other person to induce the meeting of the Association to be in Gary, has a word for us.
MR. W. W. MmLER (Gary): Mr President, Ladies and Gentlemen: In behalf of the City of Gary, and especially the Gary
Bar Association, we bid you welcome. Gary is still in its early
youth, as ages of cities are considered. It has just passed its
twenty-second birthday. With the advent of our city, and as
an inseparable part thereof, came the growth of our Bar. During its brief existence it has had many successes, many rewards,
many recognitions, but none of them has given us more joy and
honor than having as our guests the legal fraternity of the
State of Indiana. We believe in the fraternal spirit of those
who labor at the Bar. Our coming together on such occasions
as this greatly strengthens our determination to achieve that
which the public awaits us to do. The molding of the law, so
as to best serve the needs of our people, and aid our government
to properly function, is a task which our profession is well
fitted to achieve and a duty our oath of admission requires us
to perform. Let us assume this as our task and address ourselves to its performance.
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Every citizen of Gary welcomes you. We are proud of our
city and proud to be your host. We would remind you that but
twenty-two years ago the region where Gary now stands was a
seeming waste of shifting sands. The very site of this hotel
was one time an arm of the Calumet River. At the time our
city was founded it was a deep slough and appeared to be forbidden ground for such an occasion as this. A great change
took place. Judge Gary visualized the opportunities for a great
and an ideally planned city. As a result, the largest and most
modern steel mills in the world sprang into existence as if by
magic. The Calumet River was picked up bodily and moved to
a new course. Railways moved at the bidding of the great iron
master. Marshes were drained, hills and valleys leveled and a
city founded.
Today one hundred and ten thousand mortals find happy
homes in this locality, which is bounteously supplied with all the
necessities of a healthful surrounding. Our city has more than
two hundred miles of boulevards and paved streets, seven score
miles of sewers, twenty-five thousand miles of telephone wires,
three commissioned high schools, five schools giving from one
to three years high school course, nineteen grade schools, five
golf courses and over five hundred acres of parks. Gary may
well be termed the "Magic City." To such a city we welcome
you.
Before man visualized this "Magic City," Nature foresaw
great possibilities. The winds, in a sportive mood, raised miles
upon miles of sand dunes along the shores of Lake Michigan.
As these hills raised their heads above the horizon, they beheld
the beautiful and picturesque Calumet Region which lay beyond.
The unbounded admiration and hospitality of the people of the
Calumet was so impressed upon these wandering dunes that they
desired to embrace all those who resided on their sunny side.
Immediately they called on Aeolus to assist them in their pilgrimage of affection. Aeolus commanded the winds to blow, and
then the hills began to dance their fairy dance to the strains of
the Aeolian Harp, and to move forward to their coveted goal.
Each tiny grain of sand, assisted by the might of Aeolus, leaped
over the summit and nestled on the sunny side awaiting the
arrival of the remainder of the dune.
Thus progress was rapidly made until jealous Nature, with a
lavish hand, covered these dunes with a verdant forest and with
a network of living chains firmly bound them where she decreed
they shall remain. Then Neptune, riding the waves of mighty
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Lake Michigan, with his trident drew sands from the depths of
the waters and cast them ashore. The sportive winds then
seized and carried them landward. Again Nature lay hold of
the grains of sand and bound them with living chains to the
remainder of the dunes. Thus the sport of the elements goes
merrily on. Tomorrow you shall have the opportunity to behold
these wondrous dunes.
To extol the virtues of our city is only to indulge in selfglorification. Far be this from our purpose. Our aim is to
please, to serve and to glorify you. Every member of our Association is your servant during your sojourn with us. To obey
your commands will be our pleasure!
Tomorrow you shall see the molten steel flow in rivulets from
the fiery blast. Intensely hot though it may be, it is our hope
and fondest desire that it may seem like a wintry blast compared with the warmth of our hospitality, so keen are we that
all the joys shall be yours. We welcome you, thrice welcome
you, with all our hearts. (Applause.)
PRESIDENT WALKER: It is naturally fitting that those of us
who are welcomed to the northern portion of the state should
have a response from the southern portion of the state. Mr.
Phelps Darby, one of the Board of Managers of this Association,
from Evansvillb, will respond. (Applause.)
MR. PHELPS DARBY: Mr. President, Mr. Miller, Gentlemen
of the Association and Lady Visitors: It is always a pleasure,
of course, for us to attend these annual meetings of the Association. This year, there is a special pleasure that we anticipate,
not only because of the excellent addresses that are in store for
us, but because we from other parts of the state are much interested in the unique place that the city of Gary holds in the history of American cities.
I have noticed, Mr. Miller, in a history of Indiana published
in 1900, that in Lake County there were two incorporated cities,
Hammond and East Chicago. In the entire county there were
only four incorporated towns, Crown Point, the county seat,
Whiting, Hobart and Lowell. I wouldn't undertake to say how
many incorporated cities there are now in Lake County, or how
many incorporated towns, but I know that the City of Gary, the
Magic City, as it is called, was established first in 1906. In 1910
it had grown to a city of 18,000. In 1920. it had grown to a
city of 80,000, and the loyal citizen that Mr. Miller is says that it
has now grown to 110.000. I wouldn't dispute the figure. but we
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from Evansville would be a little slow about conceding the 110,000 at this time.
The president of a very large financial institution in New
York was making arrangements, with a new department head,
for that institution. It was an institution whose business activities reached into the affairs of practically every city of the
country. The president of the institution asked the new department head just what he would like to have in the way of
new office furniture and new office furnishings. The new department head made only one request, and that was that he
would have a map of the United States furnished him to put
under the glass cover of his desk. When asked his reason he
said it was that he would have before him day after day, as he
carried on his work, something that would remind him of the
broad vision he should have in order to carry on his work
properly.
The application of that illustration seems to be that it
wouldn't be a bad thing for lawyers in other parts of the state
to have a map of Indiana under the glass cover of their office
desks and be reminded day after day that every problem that
we have, that every new rule of law promulgated by the Supreme
Court, or every new statute enacted by the legislature applies
just the same in Evansville as it does in New Albany, or as it
does in this extreme northern city of Gary. That to me is a
big advantage of gatherings of this kind. It broadens our vision.
It takes us away from the small, puzzling problems of our daily
work.
When we think of Gary, of course, we think first of its connection with the steel industry. Perhaps you have noticed
within the past few days that now since the announcement has
been made of the enormous increase in the production of the
Gary Steel Mills and of the Illinois Steel Company, an increase
of a million and a half tons annually, that that increase will put
this territory in the steel industry ahead of the Pittsburgh territory, a thing that has not been the case heretofore.
(The newspaper announcements refer to this territory as the
Chicago territory. From what I have heard of it, it seems to
me that the territory ought to be called the Gary territory.
(Applause.) The Chicago papers, of course, want to use the
name Chicago whenever they can.)
That, then, is the first thing that we from other parts of the
state think of in connection with Gary, its relation to the steel
industry. The next thing I believe is the wonderful record
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that Gary has made in certain lines of educational reform. Educational reform, linked as it is with the problem of taking care
of the large population here of foreign birth, and these Gary
reforms are known throughout the United States in the educational world; and then, perhaps, the third thing that we, in other
parts of the state, think of is this unique record that has been
made in the way of parks and recreation. We know that the
city has spent $350,000 upon one pavilion here. I believe it is
called the Bathing Pavilion, in the Lake Front Park; that you
have spent $300,000 on another park project called the Recreation Pavilion, and that you have spent large sums of money on
these eight large parks comprising something like 600 acres of
land, and a wonderful record that is for a city that is just
twenty-two years old.
But passing from that, we are anticipating a most profitable
and pleasant two-days' stay in this locality, and we thank you,
Mr. Miller, and the Association that you represent, in this expression of cordial welcome that you have extended us. We are
sure we will enjoy the short period of two days that we will
remain. (Applause.)
PRESIDENT WALKER: The Indiana State Bar Association has
a number of standing committees. Probably the most important
of these committees is the Committee on Jurisprudence and Law
Reform. Mr. Dix, the Chairman of that Committee during the
past year, will report at this time.
MR. GEORGE 0. DIX (Terre Haute) : To the Indiana State Bar
Association:
Your Committee on Jurisprudence and Law Reform reports that, pursuant to the mandate imposed upon it by the Association at the annual meeting in 1928, it met with the Committee on Legislation, and the two Commit-

tees further deliberated upon the proposed Appellate Procedure Bill which
had been reported to the Association at the annual meeting at Fort Wayne.

At the mid-winter meeting held in Indianapolis on January 17, 1929, the
proposed Bill was again submitted with some slight changes and was approved by the membership. The main feature of the proposed law was
that it took away appeal as a matter of right in certain cases and substi-

tuted a review by writ of certiorar.
Although the Bill had the approval of the Association at the mid-winter
meeting, it was unsatisfactory to many of the lawyers of the State, and the
opposition to it was sufficient to prevent its passage.
The Committee of Jurisprudence and Law Reform also recommended,
and the Association approved, the following proposed bills for submission

to the Seventy-sixth General Assembly:
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1. A bill to provide that the amendment to the Constitution respecting
qualifications for admission to the Bar be submitted to the voters at a
special rather than a general election. This bill failed to pass.
2. A bill to remedy the condition now existing in Indiana with respect
to the liens of judgments of the United States District Courts. This bill
passed and is Chapter 83 of the Acts of 1929.
3. A comprehensive corporation act. It was generally understood that
this referred to the bill prepared by the Indiana Corporations Survey
Commission. This bill passed and is Chapter 215 of the Acts of 1929.
4. A bill authorizing the Supreme Court to appoint three Commissioners
at adequate salaries to assist the Supreme court for a limited period. This
bill failed to pass.
It will be observed that out of the five bills recommended by the Association, but two passed the legislature. This might seem to indicate that
the recommendations of the Association have but little influence with the
members of the legislature. However, your Committee, being somewhat
familiar with the facts, does not believe this to be the case. We believe
the greatest trouble was that the Association's program was presented to
the legislature too late. The mid-winter meeting was not held until the
legislature was well under way, and after that some of the proposed bills
had to be prepared and the session was half over before some of them were
introduced. We strongly advise that should the Association, in the future,
desire to recommend any measures to the legislature, that it concentrate its
efforts on as few bills as possible, and that such bills be fully agreed upon,
drafted and ready to introduce at the opening of the General Assembly.
Respectfully submitted,
GEoRGE 0. Dix,
Chairman.

PRESIDENT WALKER:

What shall be done for this report?

It was voted, on motion duly seconded, that the report be
adopted.
PRESIDENT WALKER: Closely affiliated with or having much
the same duties as the Committee on Jurisprudence and Law
Reform is a special committee on Criminal Jurisprudence. Mr.
Davidson Will present that report.
MR. F. G. I)AVIDSoN:
State Bar Association:

To the President and Members of the Indiana

Your Committee on Criminal Jurisprudence begs leave to submit the
following report of its activities during the past year.
Prior to the meeting of the General Assembly in 1929, your Committee
had several meetings at which various changes in criminal legislation were
discussed, and finally prepared an amendment to the law covering the
crime of petit larceny, which in effect re-established this crime as a felony,.
It also proposed a change in the statute covering burglary in the first and
second degrees, the purpose beinj to take care of an apparent omission of
the Act of 1927. These were the only two changes agreed upon by the
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Committee, and proposed bills were prepared to take care of these matters
and forwarded to the President to be turned over to the Legislative Committee. We assume that the report of that Committee will inform you of
the action, if any, taken with reference to this proposed legislation. Copies
of the bills are hereto attached.
Respectfully submitted,
F. G. DAVIDSON,
Chairman.

PRESIDENT WALKER:

You have heard the report of the Spe-

cial Committee on Criminal Jurisprudence. What shall be done
with this report?
It was voted, on motion duly seconded, that the report be
adopted.
PRESDENT WALKER: We also have a committee which is
interested in the things that the legislature does. This committee is the Committee on Legal Education. Is Mr. Richman
in the room?
Mr. Frank Richman read the prepared report, as follows:
To THE PRESIDENT AND MEMBERS OF THE; INDIANA STATE BAR AssocIATION:

Your Committee on Legal Education during the past year has provided
two sets of examination questions covering the subjects of Criminal
Law, Contracts, Bills and Notes, Trusts, Wills, Equity, Evidence, Torts,
Agency, Real Property, Constitutional Law, Legal Ethics and Use of Law
Books for use in these counties that have adopted the uniform bar examination rules promulgated by this committee under the chairmanship of
Mr. James M. Ogden.
We are informed that where these examinations are conducted particularly in the large cities, they have been satisfactory both to the examining
committees and the applicants for admission. Your Committee recommends that further effort be made to extend the use of this system by the
courts of Indiana.
Until the Constitution of Indiana shall be amended to provide beyond
question that the courts may require adequate preparation by applicants
for admission to the bar, your Committee knows of no better method of
raising the standards of the bar than the system so inaugurated by Mr.
Ogden's Committee, unless it is to secure the enactment of general legislation on the subject.
Inasmuch as the General Assembly will not again convene until 1931, we
hestitate to recommend such legislation, particularly in view of the fact
that the personnel of this Committee will in the meantime have twice
changed; but we respectfully call your attention to a bill which was first
presented in the 1927 legislature. The records show that the bill was
passed by the 'House with a vote of 74 to 9 and favorably reported on
second reading in the Senate. It failed to come to final reading. Again in
1929, with certain amendments to obviate suggested weaknesses, the bill
was introduced in the General Assembly. The Committee of the Associa-
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tion in charge of its legislative program was compelled to center its efforts
on the passage of other legislation in which the Association was vitally
interested and the amended bill was not passed. Your Committee recommends that this amended bill, which is made an exhibit to this report, be
studied critically, and, if found practicable, that it be introduced for
passage in the 1931 General Assembly.
Respectfully submitted,
JosEPH
ELMER
FRANK
ORA L.

J. DANIELS,
E. 'HASTINGS,
M. McHALn,
WILDERMUTH,
FRANK N. RICHMAN,

Chairman.
(A copy of the amended bill will be printed in full in the January 1930
issue of the Journal.)
PRESIDENT WALKER:

You have heard the report of the Com-

mittee on Legal Education. What shall be done with the report?
It was moved and seconded that the report of the Committee
on Legal Education be adopted.
MR. W. R. ARNOLD (South Bend): I presume that this is a
point in the business where I should properly present a resolution I have in mind pertaining to the present status of the constitutional amendment that has been passed bk the two legislative assemblies.
PRESIDENT WALKER: I think, Mr. Arnold, that will come in
connection with the Legislative Committee report, which will
follow.

The report of the Committee on Legal Education was adopted.
PRESIDENT WALKER:

We now have a report of the Legisla-

five Committee, of which Mr. Win. A. Pickens of Indianapolis
was the Chairman. He is unable to be here. Mr. MeGriff, I
believe, is on that committee, and if he will give that report, we
will appreciate it.
Mr. McGriff, of Portland, presented the prepared report of
the Committee on Legislation, as follows:
To THE OFFICERS AND MEMBERS OF THE INDIANA STATE BAR AssocLrAToN:
Your Committee on Legislation for the 76th regular session of the General
Assembly of Indiana begs leave to submit the following report:
There was submitted to the Committee:
(a)

A bill for an Act concerning appeals to the Supreme

and Appellate Courts of Indiana, etc.
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(b) A bill for an Act relating to the liens of judgments and
having special reference to the lien of Federal judgments.
(c) A bill for an Act submitting to the electorate an amendment to the constitution with reference to the admission
of persons to practice law.
(d) Direction for your committee to support the bills for
uniform laws submitted by the American Bar Association.
1. A uniform bill of lading.
2. A uniform veteran's guardianship act.
3. A uniform air men's license.
4. A uniform law concerning the sales of goods.
The bill relating to appeals to the Supreme and Appellate courts and providing for writs in the nature of certiorari was presented to the legislature in
the form recommended at the mid-winter meeting of the Association after it
had been put in final shape by the Committee on Jurisprudence and Law
Reform. A conference was held by members of your Committee with members of the Supreme Court, at which the proposed bill was received with
no great favor. Later on, it came to the chairman that the sentiment of
that court was not favorable to the bill for the reason that it was thought
it would increase the labors of the court. This came to your chairman
from different sources of the Legislative membership and following a suggestion which reached your chairman, a bill was prepared for the creation
of a Court of Criminal Appeals. Later in the session, when it was found
that neither of these bills was likely to make any progress, a bill was
introduced from a source unknown to your committee providing for the
transfer from the Supreme Court to the Appellate Court of all criminal
cases except those where the punishment might be death or imprisonment
in the state prison or state reformatory, and this became a law as indicated
by Chapter 123 of the laws of 1929. There was no possibility of progress
with the bill prepared by our Association after it was apparent that it
did not meet the favor of the Supreme Court.
The bill with reference to the lien of Federal judgments was prepared
by a sub-committee of the Committee on Jurisprudence and Law Reform,
and was introduced as prepared by the Committee. At about the same
time a bill was submitted that we prepared by the title men of the country,
those engaged in the making of abstracts of title and in insuring titles.
This last named bill had had the attention of the leading title lawyers
throughout the country and the Committee to which the two bills were
referred chose the title men's bill and it was passed and is published as
Chapter 83 of the laws of 1929.
The bill for the submission of our amendment and the income tax amendment at the next primary election was introduced in the senate and passed.
When it came to the house, Representative Ahlgren of Whiting prepared
two amendments, one on second reading to the body of the bill, providing
for the submission at the next general election, and one to the title making
it conform to the body of the bill as amended, to be offered on third reading.
In its progress through the house, the amendment to the body of the bill
was lost. The amendment to the body of the bill failing to pass, the amendment to the title was not offered and the bill was passed by the House in
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the form in which it had been passed by the Senate. The bill went back
to the Senate for enrollment, but in some way Ahlgren's amendment to the
body of the bill was pasted to the bill, making it appear as though the
amendment had passed, and when it got to the Enrolling Clerk this amendment was treated as though it had been passed and was copied into the
body of the bill, but the proposed amendment to the title, not having been
introduced, was not copied. When the bill got to the floor of the Senate, it
was passed as though the amendment to the body of the bill had been
regularly adopted by the House, but the discrepancy between the body of
the bill and the title was evidently not noticed and this left the conflict
between the title and the body of the bill, and made the law apparently
invalid on its face. The bill as actually passed by the House was the same
as passed by the Senate, and if correctly enrolled by the Enrolling Clerk
of the Senate that would have been the end, but it appearing that it had
been amended, the Senate proceeded to concur in the supposed amendment.
The story given here is that recounted to the Chairman of the Committee
by Mr. Kettleborough in charge of the legislative bureau. It has not been
verified by any inquiry made of members of the legislature, but is accepted
as true. The transaction which resulted in the invalidity of the law occurred
during the night of the last day of the Assembly. In the late afternoon
there was a clear indication that the matter would go through in regular
and valid form. The constitutional amendments have passed all the regular
requirements up to their submission to the people, which can be made by
the next General Assembly.
Following the established procedure of The Indiana State Bar Association, with reference to the laws proposed by The American Bar Association,
your committee took up the four bills of that Association for the uniform
laws above mentioned.
The uniform bill of lading bill was introduced but was found to be so
little different from the present law of Indiana that it was not pressed for
passage.
The bill for a uniform Veterans' Guardianship Act was by the chairman
of the committee recommended to be placed in charge of the officers of the
American Legion of Indiana.
The bill of the American Bar Association for a uniform Air Men's License
was in the opinion of the chairman of the Committee on Legislation so defective and contained so many void provisions, that the chairman notified
the chairman of the Committee on Legislation of The American Bar Association that your committee would not recommend its introduction or passage. The bill purported to make certain federal laws a part of the laws of
Indiana without reciting the provisions of the Federal Acts and invested
the Secretary of State with many powers that were purely legislative.
The bill was not submitted to the Assembly.
The bill of The American Bar Association for a uniform law concerning
the sales of goods was introduced and passed as recommended by the
American Bar Association and constitutes Chapter 192 of the laws of
1929.
Respectfully submitted,
Wmnynms A. Puoxs,
Chairman.
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It was moved by Mr. McGriff, duly seconded, that the report
be adopted.
MR. W. R. ARNOLD (South Bend): Mr. Chairman, I can not
support this report in its entirety because to do so would be a
confession on the part of myself and every other member of
this Association voting therefor, that the Governor of the state
has the right effectually to block the amendment to the state
constitution. It works out this way, gentlemen of the Bar:
If it be conceded that the Governor has anything to do with
a bill providing for the machinery to submit to the electorate
an amendment to the constitution, we must ipso facto admit that
he has the right except as his voice might be overridden by a
two-thirds majority of each house to effectually block any
amendment to the constitution.
The provision of the constitution on amendments to it, does
not provide that the legislature shall by bill, by an act, provide
for the time and place of holding an election for the purpose of
determining whether a proposed amendment shall pass or fail;
it merely provides that the legislature shall submit the question
after it has passed through successive legislatures to the people.
The legislature has spoken on the proposition and the question
of a title isn't of any importance at all. That is done by a joint
resolution. It is sufficient if done by a joint resolution, and I
submit our Governor under our constitution has nothing to
do with it.
The Governor in this case undertook to veto. With all respect
to the Governor, I say he had no jurisdiction over that bill at
all, and the bill as submitted and now in the office of Mr. Kettleborough in its present form, without regard to what its title
contains is the step that the legislature took to follow the constitutional mandate to submit the matter to the people, and that
there is no one who can gainsay or question the validity by virtue of any insufficiency of the act as passed by the legislature;
and I submit that we should go on record and I move to recommit this report to the Committee on Legislation with directions
to excise therefrom such portions thereof as assume that it is
necessary to submit, or rather to procure from the next ensuing
legislature another enactment to submit this matter to the people, and that the Bar Association should proceed by all proper
methods, through some committee appointed by the President
of the Association to bring this matter to its judicial termination and through the machinery of our declaratory judgments
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act, to the end that the people may at the next General Election
vote upon the bar amendment.
PRESIDENT WALKER: I believe, Mr. Arnold, that your motion
to recommit is in order without the tail that you put to it.
The motion to recommit the report was seconded, but the noes
had it and the motion was lost.
The question was then put on the original motion before the
house, to adopt the Committee's report, and the motion to adopt
was carried.
PRESIDENT WALKER:

We will now listen to the Treasurer's

report.
SECRETARY-TREASURER JoEL BAKER: Mr. President and Members of the Indiana State Bar Association: I beg leave to submit
the following report as Treasurer:
The Treasurer stands charged on hand in bank as shown by last
annual report -------------------------------$ 832.85
During the year I have received the following amounts:
Dues ----------------------------------------$5,390.00
Membership Fees from applications ---------------105.00
Interest on checking account ----------------------29.61
Advertising -------------------------------------432.00
Subscriptions to Indiana Law Journal
----46.50
Total with which Treasurer is chargeable --------------------

$6,003.11
6,835.96

As Treasurer I have expended the following amounts:
For printing and stationery ---------------------- $2,636.71
For Special Committees and President's Expense ----126.21
For Annual Meetings Expenses -----------------728.31
For Salary of Sec.-Treas. and stenographer .--------- 970.00
For Salary of Editor of Law Journal and Stenographer 1,252.50
Telephone and Postage ---------------------------256.15
For Bond of Secretary-Treasurer ------------------17.50
$5,987.38
Leaving a balance on hand with which your Treasurer is chargeable 848.58

PRESIDENT WALKER: You have heard the report of the Treasurer. A motion that the report be submitted to an auditing
committee of three will be in order.
It was voted, on motion by Merrill Moores, duly seconded,
that the report of the Treasurer be submitted to an auditing
committee of three.
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PRESIDENT WALKER:

The chair will appoint on that com-

mittee Mr. Win. M. Turner of Osgood, T. M. McDonald of Princeton, Robert E. Proctor, of Elkhart.
The persons in charge of the programs of the Bar Association in recent years, I think, have been pleased with the idea
that a portion of the program should be given over to matters
of especial interest to the prosecuting attorneys, and the enforcement of the law, and a portion of the program should be given
over to the judges and their particular problems.
We are fortunate in having as the man to give us a paper on
law enforcement or some ideas in connection therewith, Mr.
Merle M. Wall, assistant to the Attorney-General; for at least
eight years, I believe, he was prosecutor or deputy prosecutor
in Cass County. His home is in Logansport.
We will now be pleased to hear from Mr. Wall.
MR. MERLE M. WALL: Mr. President, Ladies and Gentlemen:
The entire field of criminal law presents numerous problems to
the prosecuting attorney and the judge, any one of which could
be made the subject of a lengthy paper, but the difficulty as I
see it, is to choose any such topic and present it in a manner
worthy of attention before this distinguished body, many of
whom were at one time or are now judges and prosecuting
attorneys.
With this thought in mind and after much deliberation, I
have thought it best to confine this paper chiefly to certain
questions which appear to be of the greatest immediate interest
to the prosecuting attorney.
The first question I wish to speak about is the one concerning
probable cause in connection with liquor search warrants and
the proper method to raise such question on appeal.
Many volumes have been written on all phases of liquor law
statutes with sharp difference of opinion, and it is such a subject
as will immediately provoke endless debate whenever lawyers
get together. At this time, I am reminded of one western
editor's squib concerning lawyers in which it was said that if an
ordinary layman wished to give you an orange, he would say,
"I give you this orange," but if a lawyer wished to do that, he
couldn't possibly accomplish it short of the following:
"I herewith present, devise, bequeath, relinquish and give over unto you
one spherical object of fruit, which is the natural product of a certain
peculiar tree, composed of roots, bark, trunk, fibre and leaves, said fruit
consisting of pulp, seeds, juice and acids, entirely surrounded by a yellow
rind or covering, and commonly called an orange."
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There is much truth in this story, for our criminal procedure,
as defined by the decisions of the courts, seems to require that
a criminal offense must be stated in the most voluminous way,
and in every conceivable manner, so as to obscure the plain
intent of the statute which actually says that a crime shall be
stated in simple and concise language. The lawyer, himself, is
also cautious and circumspect in all matters, both by training
and experience and many times clothes his subject with a multitude of words, but I will endeavor to state these points in as
few words as possible, reserving to myself, of course, the right
to judicially determine just how many words are necessary.
This subject is of particular interest now because of a new
spirit of law enforcement which is seen in both state and national
governments and also by reason of the confusion in search
warrant cases following the Wallace decision.
The section of our statute dealing with the issuance of liquor
search warrants is rather general in its terms, to the effect
that the affiant has reason to believe and does believe, etc. Prior
to the Wallace decision it was the common practice for an
officer to sign the affidavit for search warrant and then have
the magistrate issue the warrant as a matter of course. In the
Wallace case, reported in 199 Ind. 317, the Supreme Court reversed the judgment of the trial court, on the ground that there
was no showing of probable cause, either by an affidavit reciting
the facts, or an oral hearing under oath, upon which the issuing
magistrate could judicially determine for himself whether probable cause existed. It would be useless to attempt any discussion concerning the decision in that case for it is the expression
of the Supreme Court of this state and we are bound thereby
unless it is overruled.
Nothing directly was stated in that opinion as to what would
constitute probable cause, but in the case of Bond v. State, 164
N. E. 259, that court said that the testimony of an officer as to
taking a search warrant affidavit before the judge and telling
him what a witness had told him, did not constitute probable
cause.
It may be proper at this time to point out, however, that
since misdemeanor cases have been transferred to the Appellate
Court by a recent statute, that court, while following generally
the rule laid down in the Wallace case, has established a broader
rule as to what constitutes probable cause, in the case of Turk
v. State, 165 N. E. 558, wherein it was held that the testimony
of the officer signing the search warrant affidavit, of informa-
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tion given him by another person as to the sale of liquor, disclosed probable cause. Thus it will be seen that we now have
several decisions on this point, but it would no doubt be best,
if possible, to produce a sufficient amount of evidence on the
hearing, so that probable cause would be shown even when
tested by the most strict rule, which possibly requires that direct
and positive evidence be given by the witness as to what he
has learned by sense of smell, taste or hearing.
In cases based on evidence secured by virtue of search warrants the question has often been raised as to the proper method
to attack such evidence. The defendant usually files a verified
motion to quash the search warrant and suppress the evidence
obtained thereby, but many times no such motion is filed and
only an oral objection made at the trial to the introduction of
such evidence. The question as to what is a timely petition for
a return of property taken under a search warrant, or to suppress evidence, and the effect of an untimely application has
never been presented to the Supreme Court of this state, though
in Morgan v. State, 197 Ind. 374, the court said that appellant,
by his motion for a new trial, in addition to the claim of insufficient evidence, had properly presented for review the action of
the court in overruling his motion to suppress, and the overruling of his objections made at the trial to the admission of
all evidence pertaining to all matters discovered by the search
of his automobile. The general rule in most jurisdictions and
in the federal courts is that a motion to suppress evidence must
be made before trial, unless the defendant had no knowledge of
the warrant or had no opportunity to present such question. The
Supreme Court of the United States in the recent case of
Cogen v. U. S., decided on January 2, 1929, again recognized the
rule laid down in the Amos case by quoting from Sequrola v.
U. S., 275 U. S. 106, the statement that: "A court, when trying
a criminal case, will not take notice of the manner in which
witnesses have possessed themselves of papers and property
which are material and properly offered in evidence," and then
added the following:
"Hence, a defendant will, ordinarily, be held to have waived the objection to the manner in which the evidence has been obtained unless he
presents the matter for the considration of th court seasonably in advance
of the trial, and he does this commonly by a motion made in the cause for
the return of the property and for the suppression of the evidence * * *

if the motion is denied, the objection to the admissibility as evidence is
usually renewed when the paper is offered at the trial. And, although the

INDIANA LAW JOURNAL
preliminary motion was denied, the objection made at the trial to the
admission of the evidence may be sustained."

The last word from a federal court upon this subject is found
in Day v. U. S., 31 Fed. (2d) 71, decided February 20, 1929,

where it was held that error could not be predicated on the
action of the court in overruling a motion at the close of the
evidence, to exclude testimony of search and seizure, where the
defendant had ample time before trial to present the question.
The reason for the rule is well stated in Segurola v. U. S.,
where the court speaking through Chief Justice Taft, said:
"Moreover the principle laid down by this court in Adams v.
New York, 192 U. S. 585, and recognized as proper in Weeks
v. United States, 232 U. S. 383, 395, and in Marron v. United
States, 275 U. S. 192, applies to render unavailing, under the
circumstances of this case, the objection to the use of the liquor
as evidence based on the fourth amendment. This principle
is that, except where there has been no opportunity to present
the matter in advance of trial

*

*

*

a court, when engaged

in trying a criminal case, will not take notice of the manner in
which witnesses have possessed themselves of papers or other
articles of personal property, which are material and properly
offered in evidence, because the court will not, in trying a criminal case permit a collateral issue to be raised as to the source
of competent evidence. To pursue it would be to halt in the
orderly progress of a cause and consider incidentally a question
which has happened to cross the path of such litigation and
which is wholly independent of it. In other words, in order to
raise the question of illegal seizure, and an absence of probable
cause in that seizure, the defendants should have moved to have
the whisky and other liquor returned to them as their property
and as not subject to seizure or use as evidence. To preserve
their rights under the fourth amendment, they must at least
have seasonably objected to the production of the liquor in court.
This they did not do, but waited until the liquor had been offered
and admitted and then for the first time raised the question of
legality of seizure and probable cause as a ground for withdrawing the liquor from consideration of the jury. This was too
late."
However, this question has been decided by the Appellate
Court of Indiana in the case of Steve .Hantz, et al., v. State,
decided May 8, 1929, and McSwain v. State, Arnold v. State,
.and Eickhoff v. State, all in Advance sheets, June 18, 1929,
-which follow the federal rule above stated. In those cases no
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motion to suppress was filed; though the defendant was present
at the time the search was made and had knowledge of the evidence secured therefrom, but contented themselves with objecting at the trial to the introduction of the evidence obtained by
virtue of the warrant. The court held that the question as to
the legality of the search was not timely made and that the court
below did not err in the admission of the evidence of which
complaint was made. While our Supreme Court has not decided
this question, I have no doubt that when the question is properly
presented, that court will be found in harmony with the Supreme
Court of the United States and our own Appellate Court and the
majority of the Supreme Courts of other states.
The rule laid down in the cases cited is the general rule both
in the federal courts and state courts and is based on sound reason, as that subject is a collateral matter and should be taken
care of before the trial proper begins.
There has been a growing dissatisfaction with our criminal
laws and their enforcement and this public feeling was rather
distinctly expressed by the 1929 legislature. That august body
was bombarded with numerous proposals to amend existing
criminal laws or create new ones and some such laws were
passed both in 1927 and 1929 and a study of certain of these
acts suggests some interesting and complex questions which must
eventually be decided by the courts. Whatever is said here is
not intended as a criticism of the members of the legislature,
for they are in session only sixty days, and with many and
pressing matters demanding attention, they do not have adequate time to make a deep study of the many laws offered.
For example, the last legislature passed an act concerning
public offenses, being chapter 54, Acts 1929, section 2 of which
defined burglary and reads as follows:
"Section 2.

Whoever enters into any dwelling or other place of human

habitation with the intention to commit a felony, shall be deemed guilty
of the crime of burglary in the first degree, and, upon conviction of same,
shall be imprisoned in the state prison for any determinate period not
less than ten years nor more than twenty-five years and be disfranchised
and rendered incapable of holding any office of trust or profit for any
determinate period.
"Whoever inflicts any wound or other physical injury on any person,
with any deadly or dangerous weapon, while engaged in the commission
of the crime of burglary, or while attempting to commit the crime of
burglary, shall, on conviction, be imprisoned in the state prison for life.
Whoever in the night time or day time, breaks or enters into any kitchen,
smokehouse, outhouse, shop, office, storehouse, business house, warehouse,
mill, distillery, automobile, pottery, factory, garage, barn or stable, school-
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house, church, meeting house, chicken house, chicken coop, or house or
structure used for the purpose of housing fowls or animals or building
used for the purposes of religious worship, boat, wharf boat, or any water
craft, car, freight house, station house, depot, railroad car, interurban or
street car, or other building, the place so entered not being a part of any
dwelling or place of human habitation, with the intent to commit a felony,
shall be deemed guilty of burglary in the second degree, and, upon conviction, shall be imprisoned in the state prison for not less than three nor more
than ten years and be disfranchised and rendered incapable of holding any
office of trust or profit for any determinate period: PROVIDED, That if
such person has in his possession a dangerous or deadly weapon or commits an act of violence against the person upon any one found in or near
such place, the penalty shall be the same as for burglary in the first
degree."

Section 7 of the act contained an emergency clause and section 8 repealed all laws and parts of laws in conflict herewith.
This act was approved March 6, 1929.
Now, the 1927 legislature passed an act, chapter 201, concerning public offenses which was approved March 10, 1927.
Section 3 of that act defined burglarly and this section was
amended by the legislature of 1929 in chapter 157, page 488,
Acts 1929, which also contained a repealing clause and was
approved March 13, 1929. The question now arises as to whether
a burglary charge should be brought under Section 2, Chapter
54, page 136, Acts 1929 or Section 1, Chapter 157 of the same
acts. Chapter 54 above mentioned was approved March 6, 1929,
and by reason of an emergency clause went into effect at once.
It also contained a section repealing all laws and parts of laws
in conflict therewith and therefore repealed Section 3, Chapter
201, Acts 1927 on the same subject.
Seven days later on March 13, 1929, Chapter 157 was approved
which purported to amend section 3, chapter 201, Acts 1927,
and was in effect May 21, 1929. But section 3 had already been
repealed by section 2 of chapter 54, Acts 1929 and therefore the
passage of chapter 157 was in effect an attempt to amend a
repealed law. Can this be done in Indiana? This question has
been presented to and decided by our Supreme Court in several
cases, among them being the cases of State, ex rel. v. Board,
etc., 170 Ind. 133, 595; Cummins v. Pence, 174 Ind. 115, Metsker
v. Whitsell, 181 Ind. 126, all holding that an amendatory act
which purports to amend an act or section that has already been
amended, is void as an amendatory act because the act or section
sought to be amended has no existence.
These cases were followed by Holle v. Drudge, 190 Ind. 520,
where the question as to which of two acts passed at the same
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session of the legislature should govern. At the 64th session
in 1905 two acts were passed, each forbidding the drainage of
certain freshwater lakes, as therein stated. Both acts were
approved the same day, March 6, 1905, but one of them contained
an emergency clause and was in force from the date of its approval, while the other did not take effect until the governor
issued his proclamation on April 15, 1905. The court held that
the latter act (Chapter 157) having taken effect fifty days later
than the other (Chapter 152), would be deemed the latest expression of the legislative will, in so far, if at all, as there was
an irreconcilable conflict between the two.
In this connection the case of Newbauer v. State, 161 N. E.
is interesting in that it apparently lays down a different rule
from that in Metsker v. Whitsell and Holle v. Drudge, supra,
in that the Supreme Court held that should there be an irreconcilable conflict between two statutes, a later expression of the
legislature will prevail against a former one, citing several Indiana cases, and stated that when two acts are passed at the
same session of the legislature, the presumption is strong against
implied repeal; and effect must be given to each if possible; but
if the two are irreconcilable, the one which was approved last
will prevail, although the prior one is not to take effect until a
time subsequent to the passage and taking effect of the latter
one.
This case has no direct bearing on the two statutes in question here, for it seems clear that Chapter 54 with its emergency
clause went into effect at once and repealed section 3, Chapter
201, Acts 1927, so that Chapter 157, Acts 1929 is invalid, as
there was no section 3 in existence to be amended when Chapter
157 went into effect. It is, however, interesting in that there is
a sharp divergence from the holding in Holle v. Drudge, supra,
and we now have these two decisions on the questions as to what
is the latest expression of the legislature.
The holding in Metsker v. Whitsell, supra, has been followed
in Indiana in several cases and seems to be the settled rule in
this state. In Kramer v. Beebe, 186 Ind. 349, it was held that
section 153, Acts 1891, relating to the duties of the county
treasurer in the collection of delinquent taxes was repealed by
section 119 of the Acts of 1895 and that section 21 of the Acts
of 1903, relating to the same subject and purporting to amend
section 153, Acts 1891, which was previously repealed, was void,
as the legislature thereby attempted to amend a section of an
act not in force at the time. In Pindell v. State, 196 Ind. 176,
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the appellant was charged with the crime of burglary and the
affidavit was drawn under Acts 1915, Chapter 165, and the court
held that the crime was properly charged under Acts 1915,
Chapter 165, section 2, and that this act covered the subject
matter of Acts 1907, Chapter 72, and therefore repealed it by
section 3 repealing all laws and parts of laws in conflict, and
that as the act of 1907 was thereby repealed, its attempted
amendment by Acts 1921, Chapter 117, page 279, was ineffectual
and the act of 1915 remained in force.

Therefore, it is probable that Chapter 157, Acts 1929, is not
in force and that all affidavits charging the crime of burglary
should be drawn under section 2 of Chapter 54, Acts 1929.
This same law presents another interesting question which
has evoked considerable difference of opinion and which is of
great importance. It concerns sections 4, 5, and 6 of Chapter
54, Acts 1929, which reads as follows:
"Section 4. Whoever, purposely and with premeditated malice, kills any
human being, is guilty of murder in the first degree, and on conviction
shall suffer death or be imprisoned in the state prison during life: PROVIDED, Whoever, in the perpetration of or attempt to perpetrate a rape,
arson, robbery, or burglary, kills any human being, is guilty of murder
in the first degree, and on conviction shall suffer death.
"Section 5. No person who is found guilty of any offense prescribed in
this act shall be sentenced for a lesser offense than the offense charged in
the indictment. No court hearing any case on any charge contemplated in
this act shall have any authority to suspend or commute any sentence
imposed for the commission of any such crime.
"Section 6. If any person charged with any of the offenses enumerated
in this act is found guilty of the offense so charged, the jury, or the court
trying the case, shall find the defendant guilty of the offense so charged,
and of no lesser offense, and the trial judge shall fix the penalty for the
crime of which the defendant is found guilty, as prescribed in this act."

Very recently the judge of one circuit in this state indicated
that he would discharge the defendant charged with first degree
murder under Section 4, as the evidence showed him to be guilty
of manslaughter, on the theory that these sections made it impossible for a court or jury to convict of a lesser degree of crime
than that charged in the indictment.
Is that the interpretation which should be placed on those
sections? It will be noted that section 4 defines only first degree
murder and section 5 then provides that no person who is found
guilty of any offense prescribed in this act shall be sentenced
for a lesser offense than the offense charged in the indictment,
and section 6 provides that if any person, etc., * * * is
found guilty of the offense so charged, then the court or jury
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shall find the defendant guilty of the offense so charged and no
lesser offense, etc. The action of the court above referred to
was probably based on section 2313 of Burns' Stat. 1926, providing that in all other cases, the defendant may be found guilty
of any offense the commission of which is necessarily included
in that with which he is charged in the indictment or affidavit.
However, the court's attitude was incorrect as sections 5 and 6
above referred to use the following language, "No person who
is found guilty of any offense," etc., and when construed with
section 2313 permits both to stand. It would appear that said
sections 5 and 6 do not have the effect to change the present
procedure in any manner except that it probably modifies the
provisions of Chapter 202, Acts 1927, with respect to sentencing
of minors. This act was amendatory of section 270 of an act
concerning public offenses, approved March 10, 1927.
It is well known that a large proportion of those persons
convicted in the past three years of the crimes named in this
act were minors and it probably was the intention of the legislature to remedy that situation by requiring the court to pass
the same sentence upon minors as upon those of full age, instead
of giving such minors a short imprisonment in the State Farm.
This section will no doubt be determined by the higher court
but in the meanwhile it might be the safest course to prepare
an indictment or affidavit on the separate charges of first degree
murder, second degree murder and manslaughter in such cases.
I do not think it was the intention of the legislature in section 5
of this act to prevent the finding of guilty of a lesser degree of
crime than that charged in the indictment, but that it was the
intention to prevent the court from sentencing anyone found
guilty of a certain crime to a lesser offense, which was too often
the case where a minor was found guilty and section 2311 was
invoked in his behalf.
Continued study of the new acts would possibly produce other
interesting situations which give rise to confusion and delay in
the administration of our criminal law and are at once seized
upon by certain lawyers to free criminals from justice.
We have many duplications and conflicts in the law and as a
beginning for a better enforcement a commission should be empowered to re-codify and clarify our existing criminal law and
procedure, which would require much time and effort.
The numerous criminal laws passed at recent sessions of the
legislature reflect the general public feeling in regard to crime
and the present laxness in relation thereto. Crime has increased
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to an alarming extent and we are in such a muddle that the real
causes are not generally understood. The menacing shadow of
lawlessness looms ahead, fouling our ancient American ideals of
citizenship and extending its hands into almost every branch of
life, and this new danger is most vividly illustrated by that
novel and dangerous form of crime called a racket, which has
become a terrible menace in our largest cities, where murder is
so common and rarely punished, and the murderers are now
openly walking the streets of those cities, bold and unafraid;
and their punishment, if it comes at all, must come from the
ghosts of murdered men that walk or ride at their side between
them and the sunshine, invade their thoughts and enter their
dreams, coloring them with the blood that may be sleeping for
a while but which cannot die. The law enforcing officers and
the law itself are loudly condemned by a long-suffering people
who are themselves at least partially responsible, for back of
all this disorder lies a growing public apathy and indifference
to law enforcement and good citizenship and a deep feeling of
distrust of public officials, largely because the criminal law, as
manipulated by certain lawyers, who might properly be called
accessories before the fact, is too often a weapon against society
instead of a protection to it.
In general it may be said that persistence of crime in a community is proof of corruption in the city and county government,
and connivance, or apathy-or both-on the part of the citizens
therein, for if the people and officials together make up their
minds that law will be enforced, it will be enforced, and crime
will be divorced from its consorts, business and politics. This
involves the responsibility of the individual citizen, for it has
been truly said that any form of democracy can survive only on
a vigorous and intelligent political activity by its citizens, for
democracy assumes that the people care and are willing to think
actively about the elemental and fundamental aspects of government and give sustained attention to its problems and its conduct. But actually this is not done and therefore, the heavy
responsibility of direct enforcement falls upon the law-enforcing officers, and it should be their duty to take the initiative in
any reformation of criminal law, and thus justify a public
confidence in their ability and integrity.
The public may rightfully look to lawyers and law enforcing
officers to take definite action in any sweeping reform in our
criminal procedure, for it is a subject with which they are familiar, but lawyers themselves have been chiefly responsible for
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any failure to change the situation as they have solemnly argued
that the sacred constitutional rights of the accused should not
be trifled with, and by such tactics have intimidated legislatures
from taking any positive action.
However, when the greatest lawyers in America universally
condemn our complicated and antiquated criminal law and when
it is a matter of common knowledge that only a small per cent
of criminals are ever convicted, and then only after months and
years of delay, surely something is radically wrong. Courts and
law-enforcing officers must share in any blame attaching thereto,
but back of their failure is our present criminal procedure,
which permits and sometimes necessitates long delays; and,
therefore, it should be so simplified that these officers could have
no excuse whatever for unduly delaying any criminal case. This
can be done, for it has been done in other countries, notably in
England where crime is speedily and surely punished. Under
the English procedure no case would ever be reversed because
of a failure to enter a plea of guilty, which has been the case in
Indiana until the passage of Section 9, Chapter 132, Acts 1927,
which provided that "any conviction shall not be invalidated by
failure of the record to show an arraignment and plea or either
of them, unless the record shall show that the defendant before
the trial objected to entering upon the trial for lack of such
arraignment or plea." Under that system no long delay of a
criminal case would ever occur on the failure of the clerk to
sign the transcript when a change of venue had been taken as
was the case in a certain appeal in this state. Such an omission
has nothing whatever to do with the guilt or innocence of the
defendant and under English law such an error would be ordered
corrected at once at any stage of the appeal, or would be wholly
disregarded in reviewing the case. It is conceivable that some
day the public will take the law entirely in its own hands and
determine for itself the punishment for crime, unless our present
policy of protection of crime is so changed as to afford that
safeguard for the public which it was intended to do.
This question is involved in the subject discussed in this paper,
for while these new laws show that people want to remedy
certain exsting evils, yet at the same time it reveals what confusion may result from hasty action.
Therefore, all law-enforcing officers at such meetings as these,
should earnestly study these new laws and thus be prepared to
aid the court in adopting a uniform and reasonable interpretation of them, to the end that our criminal law may be more
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efficiently enforced and the rights of the public more generously
guarded, for we are fast approaching the time when it must be
forever settled whether democratic government or organized
crime is to control the future of this nation, and in such a conflict the greatest single weapon against the criminal will be a
criminal code of procedure which will enable and compel the
speedy prosecution of all crimes and completely safeguard the
public interests. (Applause.)
PRESIDENT WALKER: The Board of Managers, when they
arranged the program for this meeting, felt sure that there
could be no paper on the suppression of crime, or that would be
for the benefit of the prosecuting attorneys, that would not be
the subject of some discussion, and they have asked Mr. S. C.
Kivett, of Martinsville, to lead the discussion at this particular
time. (Applause.)
MR. S. C. Kivnwr: Mr. President, Ladies and Gentlemen: I
think we are all to be congratulated upon the remarkable, wellprepared, well-thought-out paper which has been prepared and
presented.
For my part, I think I would do well to quit right here, but I
am going to inflict myself upon you; but I am not going to plead
guilty. Jim Ogden is responsible for this, approved by the President here. Now, Jim knew that I never talked but one other
time in my life to more than twelve persons at a time, and so
when they finally inflicted this matter upon me, Jim being a
friend of mine, said, "Now, Kivett, you know your weakness;
you are apt to talk too long. Confine yourself to fifteen minutes;
and that there may be no mistake about that, I suggest that I
will get hold of the paper that Mr. Wall will prepare, give it to
you a few days before, and then you commit to writing whatever
you are going to say."
Well, that is a thing I never did before in my life, either. So
Jim got me the paper a day or two ago. I was busy and I have
a stenographer who has been with me twenty-five years. While
I went to Danville, I told her to write out about what I wanted
to say. I am here to present that, and I am going to refer to her
notes in this matter.
If I correctly interpret, grasp, what is being said here, there
are about three things that seem to be in the way of efficient
law enforcement. I am making no excuses, either, for what
I am going to say about them.
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First, legislative bungling: and since I have heard from the
Legislative Committee here, and I have heard how these acts of
the legislature have been tangled up, I think the criticism is
justified.
The second difficulty was ignorance, intimidation or possible
corruption of enforcing officers; and the third was the general
indifference of the public to their own business.
That is a pretty strong indictment of the people, but it is a
just one, as I see it now, and I approve of what he said in this
particular, although he was careful to say he wasn't criticizing
any one.
Now, ladies and gentlemen, at this point I want to say to you
that I never held public office. I was never a candidate, even
at a primary or an election of any kind, and there wouldn't be
any hope of my gaining an ambition if I had one in that line.
I have contented myself to perform the duties of a country
lawyer, have participated in very few criminal cases. Once in
a while a country lawyer can't avoid that, but occasionally he
will get in sometimes on one side and sometimes on the other.
Now, there is a certain class of cases, that I don't like in my
office, and that is the bootlegger and the gambler. He is on the
outside. Never took a case of that kind in my life; don't want
to see it. He is an outlaw without cause. Therefore, you can
see I am not familiar with that particular part of the paper that
has to do with search warrants. Never had any occasion to
have anything to do with them. Wherever I have participated
in trials, it has been just about half and half, you know.
A good deal like the old man down in our town that was called
upon as a witness as to the reputation of a woman for chastity,
and he was asked how it was. He said, "Well, just about half
and half, as far as I can see."
So I have been about half and half on this question, as to
whether I prosecute or defend, so I have no allegiance to either
the prosecution or the defense, and what I shall say shall be
directed solely to the matters as they come to me and present
themselves to my way of seeing things.
Now, then, as to this legislation: I never went to the legislature; don't know anything about that, but I have heard all this
talk, and I wonder, what are we going to do about it?
Mr. President, we have tried the primary and the Ku Klux
Klan, haven't we? That didn't seem to cure it. What are you
going to do, then? Why, our speaker has directed our attention
to all the bungling acts of the legislature to where they pass
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and repass and counter-pass and do a little other passing and
bungling, until nobody can tell what the law is, so you can't
expect much results from the legislature, can you? I really am
without words to express myself on the results of such acts, so
I just simply resort to saying, forgive them, Lord, they know
not what they do. (Laughter.)
Now, I think I will pass the legislature and let that go. Now,
I would like to have said something about peace officers in general, and their part, and their relation, to this matter of law
enforcement, but I am violating the injunctions given by the
Attorney-General, and I can't go beyond that, so I shall pass
them up.
I shall now content myself with discussing one particular
branch or group of enforcement officers, namely, the prosecuting
attorneys.
Ladies and Gentlemen, I am not going to compliment you as
prosecuting attorneys. It is a matter of common knowledge
that if I should come before you men, and women, and assert to
you that the office of prosecuting attorney in the State of Indiana is now administered up to that high standard that the
office was intended to reach in our form of government, it would
be a flattery so thin that it would cause disgust, even to you
fellows that want to have your backs scratched.
Now, don't misunderstand me. I want to say to you that in
my observation I have found many prosecuting attorneys who
have proven themselves worthy in every particular to be called.
officers, and to enjoy the respect and confidence of the people
who elected them. But the point I want to make is this: that
altogether too often this is not the case. My observation of
these matters has extended over a period of about twenty-five
years, and you will pardon me if I give you some facts with
reference to a typical county in the State of Indiana.
For a period of this twenty-five years the people have been
choosing their prosecuting attorneys, and in fact, in that particular county I happen to know that they have elected ten
prosecuting attorneys.
Now, ladies and gentlemen, the present incumbent of the office
is present, and I shall leave him out of the equation. May peace
attend his way! But of the other nine I want to give you the
record, facts that can't be denied or disputed.
After completing their terms as prosecuting attorneys, sooner
or later in their career they closed their offices, that is, eight of
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them closed their offices and left town. The ninth died, without money or friends.
Now, that may be an extreme case. I don't know. But when
the sovereign people, in the exercise of this high duty of citizenship in a period of twenty-five years made nine successive mistakes in electing a prosecuting attorney, it is time to begin to
think about whether or not there isn't something wrong.
Now, then, with that in mind, one question containing two
parts, presents itself to me: Are the people fit or qualified to
choose officers of this type, or is there something inherent in
the office that destroys the chance of a young man to become
a lawyer?
As far as this subject deals with the ability of the people to
choose their own officers-well, that is a question to think about,
and I can't qualify, but as far as it may relate to conditions in
the administration of officers or the office itself, I submit that it
is peculiarly the business of the legal profession to examine the
situation, and so, I shall address myself directly and solely to
this question from a lawyer's viewpoint.
Now, there may be some judges in this gathering, but I hope
their courts are not now in session, so that I shall not be fined
for contempt, because I shall speak clearly; and now I want to
say this to you: that in my humble judgment, dealing with the
second branch of the question, the inherent difficulties in the
office, that to this day the greatest difficulty or obstacle in the
way of a fair, proper, and successful administration of the office
of prosecuting attorney in the State of Indiana is what I am
pleased to call the judicially-operated office of prosecuting attorney. I mean by that nothing short of this: which I believe to
be the truth: that in many cases, we find the judge of the court
attempting to sit as judge of the court and at the same time
directly or indirectly operating the office of prosecuting attorney.
(Now, of course, that doesn't happen in your court.) But-in
some courts it does happen. In fact, it has become so general
that citizens go to the judge of the court with their difficulties
that should go to the prosecuting attorney, and then, of course,
they hold the judge of the court responsible for a conviction.
The net result is this: that unseemly and inexcusable errors are
committed by our courts, while they are attempting to serve as
judge and act as prosecuting attorney.
I am offering to say if you will analyze many of the questions
that have come before the Supreme and appellate courts in
criminal matters in recent years, you will find that those inex-
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cusable errors which require reversal, even though the higher
courts are criticized for it, are due to the fact that in no small
measure the judge of the trial court became so interested either
for political purposes or otherwise, in the prosecution of that
case that he acted as both judge and prosecutor.
Now, it is my position, and I submit it to you, that a judge of
the court has no more right to practice law in a criminal way
than he has in a civil way, and the judge who commits these
blundering, inexcusable errors is the one who has brought
about so many reversals in criminal cases when the case should
have ended in the lower court. That same judge, sitting as an
impartial and disinterested judge would never have committed
that error in a civil case.
The only way, in my judgment, to increase the standard of
prosecuting attorney in the State of Indiana is to bring home
to the sovereign people the fact that the responsibilities of that
office rest not upon the court, but rest upon the prosecuting
attorney, and when the judges of the court sit with that same
impartiality and disinterestedness in criminal matters as the
same honorable judge would sit in a civil matter, the prosecuting
attorney will then understand that it is his duty to prepare his
case, present his case; and that the glory, the credit and the
responsibility are his, his alone, and that he must look back to
the people, and the people in turn will know that it is up to
them, not to rely upon a judge taking care of the business of the
prosecuting attorney, but to elect efficient, able, and courageous
prosecuting attorneys. And when you have done that, you will
not, it is true, get rid of the paid reformers; (they have a business to maintain-I am always in favor of a fellow taking care
of his business) but here is what you will do: you will command
the highest respect from the thinking people; and the people
themselves will never understand that it is important to consider
the qualifications of a prosecuting attorney until it is brought
home to them that he has one of the highest duties to perform,
that is to be performed in our form of government; that is, to
look after the pleas of the state and prosecute on behalf of
the people.
I might say a good deal more on that, but I shall not.
When the judge of the court brings it home to the prosecuting
officer and to the people that he sits there not to helpprosecute,
but to sit solely as judge, then and not until then, will there be
a proper understanding of the duties of prosecuting attorneys.
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But I have had judges talk to me about that matter, and they
lament the fact that as they say they had to take a hand because
of the inefficiency, lack of preparation, of the prosecuting attorney, or else they had to let a clearly guilty man escape; but ml
suggestion is this:
That it would be better to let that particular case go and the
man escape than to create or encourage a system of judicial
prosecution because when they once get at it, they keep at it.
You can't teach an old dog new tricks, even among judges. It
gets to be a part of their business, and that is the thing I am
complaining of.
Now, then, please don't misunderstand me. There is no person
in the State of Indiana that would be more willing and anxious
that a court render a proper assistance to a young attorney
making an effort to get on in the profession and uphold the
standards and ideals of that profession, than I. That could be
done, but it never should go to the point of shielding him against
lack of preparation, ignorance, corruption or inability. It should
be helpful only. Thus, a judge who saw that the prosecuting
attorney was losing the venue-got his pencil and knocked three
times and the prosecuting attorney got busy. But the type of
conduct I am objecting to is, for example, the court's assuming,
even before a man is brought to trial, to determine whether the
indictment should be returned.
Now, in this same connection, allow me to suggest this: that
if we are interested, earnestly interested, in raising the standard
of qualifications for lawyers in the State of Indiana, nothing
could be more helpful than for judges of our courts to refrain
from shielding the unworthy lawyer who poses before the public
as practicing law, but who is in fact nothing short of a fixer
and manipulator of facts and depends upon the court to take
care of the law in behalf of his client. That is the fellow we
are trying to get at with legislation; but if the court would
openly and publicly rebuke such practice and let the people
understand that they can not have their rights cared for unless
they'employ competent and efficient lawyers, the unworthy type
referred to who are an imposition upon the public, would largely
disappear, in my judgment.
But for political reasons or for some other reason they are
shielded day after day and day after day.
Now, what are you going to do about all of it, after all? In
my humble judgment the most that can be done is to bring this
matter directly home, first, to the presiding judge, and in turn,
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the people will finally catch on, because you know it has been
said the American people can be depended upon to get right,
but they are so slow about it, is the thing that worries most of us.
So, we must bring home to lawyers and to the judges that
good judges make good lawyers, generally, and good lawyers
in turn make good judges, and that poor lawyers tend to degrade
our judicial system, and that if a judge really wants to make a
record that he will be proud of, it is important, in my humble
judgment, that he avoid the practice of law on behalf of incompetent lawyers, whether they practice civil or whether they be
prosecuting attorneys.
So the thought I want to leave with you is this: that if we
are to succeed as prosecuting attorneys and grow in the profession, as we certainly at sometime had an ambition to do, one
of the first and most essential things is to cut the judicial apronstring and get out, try our cases on a basis of sink or swim.
Now, remember this, and as a parting thought: what judge
in a circuit court in the State of Indiana would for one moment
tolerate the prosecuting attorney's attempting to discharge the
judicial functions or in any way control the duties of his office?
Why, he would be rebuked immediately.
Now, Mr. Prosecuting Attorney, let me say to you that you
have a right to be proud of your office the same as a judge has
a right to be proud of his position. The fundamental law of this
state, created and provided for your office and fixed duties, and
they are yours to perform and if any judge attempts to usurp
or appropriate either the duties or the responsibilities of your
office, rebuke him on the spot, and when you shall have done
that, in my humble judgment, we are then on the way to having
better prosecuting attorneys. We will have gone far to restore
the dignity, the prestige of the judges of the court, and to uphold and maintain the standard of the prosecutor's office as it
was originally intended to be, and as far as I know, it still
ought to be; and with that done, it is my thought that many,
many of the difficulties that now confront the enforcement officers will be out of the way; at least, as lawyers, we will have
done our part. (Applause.)
PRESIDENT WALKER: It occurs to the chair that if there were
not matters of discussion on this subject before, there may be
now, and the chair will hear anyone who wishes to speak on
this general subject at the present time.
MR. MOUNTZ: I only want to take a moment to speak on a
matter which I think should not go without further considera-
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tion. I have practiced law for thirty-four years in a country
county, and have seen a great many thiigs happen which have
been referred to here this afternoon. I have never been a prosecuting attorney, and though I might be referred to as a criminal
lawyer, I never have had very much criminal practice.
I just want to say one word, however, about a matter which
I think is of grave importance.
In that thirty-four years in which my practice has been almost
all civil, I have necessarily observed the conduct of the state's
business in our circuit courts. In that time we have had the
experience of nearly all country county and some city courts
as well, where the affairs of the prosecuting attorney's office
have been submitted to young men, just starting in their profession. The reasons for that I need not discuss; you are all familiar with it.
In a great many cases, I am glad to say, in our county, we
haven't had the unfortunate experience just mentioned. These
young men have stayed in the profession and have risen to
places of honor and respect at bar.
However, during all that time, in nearly all of the cases of
prosecuting attorneys covering that thirty-four years (a few
exceptions, of course), the fact that the young man was unskilled and unprepared left the state's business largely dependent upon the wisdom of the judge. In that thirty-four years,
I think without exception, the judges who have occupied the
bench in that circuit have been in justice to themselves and in
justice to the citizens, compelled to exercise somewhat of a supervision and a guiding hand over the young prosecutor and the
prosecutor's office. Some of those judges who have served there
ably and well sit in this meeting this afternoon. I have never
occupied the judicial position myself. I have observed their
conduct and I want to say that it has been highly commendable;
they have occupied a position and pursued a course which I
think it was and is their duty to pursue under conditions as they
exist. They should not be criticised; they should be complimented, and it is as much a part of their duty to see that the
state has a fair hearing and perhaps maybe some judicial guidance in a fair way to the prosecuting attorney, as it is to see
that the defendant has a fair hearing.
These judges with whom I have had experience have not in
any way demeaned their office, but by their conduct the state has
been protected in a judicial way, the defendant has been equally
protected, and I think they have upheld the honor and integrity
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of the courts and of the state, and of their judicial office.
plause.)

(Ap-

PRESIDENT WALKER: I was sure that we could have some
more discussion. I want to state right here, and not to interrupt this discussion, that tomorrow morning at nine o'clock
there will be the opportunity to introduce any resolutions which
any of the members may have to bring before this meeting. The
time fixed for committee reports is at nine o'clock, and before
the judicial section opens, we will offer that opportunity. We
have about five minutes more for discussion now, if any one
cares to say anything more.
MR. JAMES BINGHAM:

Mr. Chairman, Ladies and Gentlemen:

This thought occurred to me. In olden times-and you know
I can date back-the prosecuting attorney's office was used as a
stepping-stone to a higher place in the practice of law, and in
the profession. Almost every young man that was elected to
the office of prosecuting attorney was looking forward to a high
place in his profession. That of itself was a guarantee to the
people that that young man would do everything in his power
to render himself worthy of his constituency. As I think back
now, over some of the men who started as prosecuting attorneys,
I think of such men as A. B. Anderson. A. B. Anderson made
his great start as prosecuting attorney. He made his great
speech in the Pettit case. Some of you older gentlemen will
remember that history.
George Haywood, of Lafayette, started as prosecuting attorney, and made himself the great lawyer that he became, starting
in that office.
Hugh Connelly, of Newport, started the same way, and so I
could go on and name scores of lawyers who arose to great eminence and did it quickly because they started in that office. That
is to say, we elected to the office of prosecuting attorney men of
ambition.
Now, then, we have got something of a different electorate
today from what we had in those olden times. We have got an
electorate now that is not always so discriminating, in the character of the persons that they elect to office. They are more influenced by the ability of the candidate to mix and to live on a
level with some of them, and a level that is not just exactly the
kind of level that commends the man or the person who lives that
way to the responsibilities of public office.
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The people at that time had those standards that made it impossible for persons other than of the right character to get
these places. Now, listen: we are the lawyers of Indiana. How
many of us are discharging our duty to see to it that men who
are nominated to these offices are of the character of men that
ought to have their place? Go over here to Chicago, the Bar
Association there: when the candidates are nominated for judge,
there is a history given with every man and a recommendation,
and an endorsement of some kind, and a statement made of his
qualifications, and the Bar Association does it fearlessly, and the
Bar Association in Chicago has almost become controlling in its
recommendations as to the men who will be nominated on the
judicial tickets of the various parties.
We have been indifferent, and we have been cowardly about
that thing in Indiana. Bar associations have assumed that what
the lawyers wanted, the people didn't want, and they have
assumed that their recommendations would even be a detriment.
Now, I think that this responsibility is ours, and that when
candidates come out for judicial positions, that bar associations,
both state and local, where it involves the election of state officers, and local where it involves the election of local officers,
ought to take a stand and make their recommendations and
assume that their recommendations are worthy of consideration until the electorate of this state and of this country come to
know that the legal profession of Indiana proposes to stand up
for the character of man for judicial place, both as to character
and qualification.
We ought to make our recommendations and in my judgment
it will not be very long until the electorate, not only in the state,
but in the local judicial districts, and in the counties, will yield
respect to the recommendations that are made.
Now, in Marion County, that judicial district, never since I
have been in Indianapolis (I quit there in 1907) have we had
anything but good prosecuting attorneys, and it seems to me
they are getting better all the time; just good, strong young
men, every one of them.
I am delighted to know that Mr. William Remy, whom you
all know from reputation, is here, as an example of what we
have had and we have got a good man now.
Now, while the lawyers of Indianapolis are not taking as bold
a stand as I think they ought to take, they are wielding a strong
supporting influence to get the right kind of men in these places,
and every local bar association throughout the State of Indiana
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ought to do it; get the right kind of men, that are men of
ambition.
In my judgment we have accomplished and overcome a great
many of these difficulties that we have been talking about, and
thinking about, that really have their root in corruption. (Applause.)
PRESIDENT WALKER: I regret very much that it is getting
late, and this particular discussion must be terminated here.
There will be more opportunity tomorrow.
May I suggest that at any time while this meeting is in session, I think without any exception at any time, dues may be
paid to the Treasurer, and he needs them?
Announcements-Mr. Miller.
PRESIDENT WALKER: It has been the custom in these meetings for the chair to appoint a Nominating Committee to nominate officers. Is it the desire of this meeting that such a committee be appointed today? If there is no objection, the chair
will appoint Mr. Dix, Mr. Simms, and Mr. Van Osdol, as such
Committee.
Each year it becomes incumbent upon the President of this
Association to account for his stewardship. I must confess that
I feel very much like the steward to whom was entrusted one
talent, and who is returning to his master with the single talent
still wrapped in its napkin. I seemed to be having a fairly busy
year, and yet I cannot honestly feel that I am leaving the Association in any better condition than I found it, a year ago.
It had been my idea to select as the subject of a short address
one of the topics of especial interest to the legal profession, such
as the Administration or mal-administration of the Criminal
Law, Governmental Control of Public Utilities, or the Lawyer
and his Relationship to the Public, and I had, in fact, selected
one of these subjects, had gathered together some little data and
information in connection with it, when there came to my desk
the copy of a speech given over the radio on the same topic
treated in a manner more exhaustively than I had intended, and
the same day I happened to fall into conversation with one of
the leading lawyers of a neighboring state, who rather forcibly,
and possibly a little bitterly, assailed the value of State Bar
Associations and the selfish purposes of the lawyers who actively participate in the activities of such associations. He admitted that he was referring only to the weaknesses of the Bar
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Association in his particualr state, but it was easy to see that
he honestly believed the same situation obtained in most, if not
all of the State Associations. This discussion persuaded me to
abandon my original plans for an address, and to take stock in
a simple way of our own Association, its purposes, its weaknesses and its accomplishments.
I prepared a paper along these lines, and, after reading it
over, I was unable to persuade myself that it contained anything
really worth while. The great majority of the members of this
Association will know the advantages of the fellowship which
is cultivated at our various Association meetings. All of us, I
felt sure, were aware of the exceedingly active legislative committees, which have assisted in procuring the passage of laws
benefiting lawyers and the legal profession, and the efforts that
are continually being made to raise the educational standards
of our Indiana lawyers.
Critical though we may be of some of the articles which
appear in the Indiana Law Journal, we cannot but be proud of
the fact that this Journal stands high among the publications
of its kind in the country, and that in its pages appear criticisms of courts' opinions, and other legal articles, with which
we may disagree, but which certainly give us food for thought.
We all know that the rising generation must be taught to
cherish and defend "the right of the individual to contract, to
engage in any of the common occupations of life, to acquire
useful knowledge, to marry, establish a home and bring up children, to worship God in accordance with the dictates of his own
conscience, and generally to enjoy these privileges long recognized at common law as essential to the orderly pursuit of
happiness by free men." We all know that one of the greatest
activities of our State Bar Association is the teaching of these
principles to our youth.
I found that though I could elaborate upon these various interests and activities of the Indiana State Bar Association at
very considerable length, Nvhen I had finished, there was nothing
of particular interest that would be carried away by you from
this meeting, either in the way of new thoughts or information,
because most of what I had said, was already known to you,
and there would have been nothing which would have particularly stirred the hearts and minds of the members to greater
zeal for this Association, because of my inability to word an
appeal capable of doing such a thing, much as I desire it and
urge it on behalf of my successor in office.
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As I say, after reading over what I had written, I decided
that perhaps I could more pleasantly consume the time allotted
to me, by relating some of the observations concerning conditions in Europe which I made while on a trip to Roumania during my term of office. These I pass on to you, as being of more
or less interest to lawyers. On this trip I had an opportunity
to observe the political situation from a different point of view
than is permitted to most travelers.
I suggest that I have always read with more or less amusement, and sometimes with complete disagreement, many of the
observations made by foreigners concerning America or Americans, and I must preface what I have to say with the suggestion
that it is not at all unlikely that my conclusions were just as
incorrect as that made by General Sumerall, now Chief of Staff
of the United States Army, if the story which is told concerning
him is true.
It is said that General Sumerall was commanding officer of a
post, sometime before the late World War, and was sitting in
his office awaiting the report of the officer of the day. According to the custom at that particular post, the officer of the day,
when making his report, should be properly equipped with a
saber. On the particular day in question, the acting officer of
the day, Captain White, was suddenly called from the post, and
he thereupon designated another officer, Lieutenant Blue, to act
in his place.
Captain White, who was leaving the post, lived at one end of
the post' area; Lieutenant Blue, just designated, lived at the
other end of the post area. Captain White delivered his saber
to Lieutenant Blue, suggesting that he could return the saber
to Captain White's quarters after he had made his report.
Lieutenant Blue, however, remembering that the Adjutant in
the Commanding Officers' office always kept his saber standing
in the corner of the hall outside of the office door, and being near
the quarters of Captain White, returned the saber to Captain
White's quarters, thence proceeding to make his report. Just
before the report to General Sumerall, he took the Adjutant's
saber from the corner, adjusted it and entered General Summerall's office, saluted and made his report. Upon being excused, he left the office, returned the Adjutant's saber to its
place in the corner, and started off toward his own quarters
across the parade ground.
It happened that General Sumerall at that moment glanced
out of the window and, seeing that Lieutenant Blue had no saber
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on, called his orderly and, pointing out of the window, said:
"See that officer going across the parade ground? Call him
back here."
As Lieutenant Blue returned, he again took up the saber,
clasped it on his belt, and reported to General Sumerall. General Sumerall, seeing the saber, realized that he had been mistaken and, after a casual question, again dismissed the officer.
Of course, Lieutenant Blue, having no knowledge of the thought
passing in the General's mind, again returned the saber to its
corner, and proceeded toward his quarters. A second time,
General Sumerall summoned his orderly and directed that the
officer be recalled. When he returned to the General's office, he
again clasped the saber on his belt, and reported at attention.
General Sumerall this time arose and walked entirely around
the officer, saw nothing at all improper in his uniform or equipment, and so again, this time, with some embarrassment, dismissed him.
As Lieutenant Blue left the quarters, he returned the saber
to its accustomed corner, and the General, watching for him
again, saw that there was still something missing. He hastily
called his adjutant and taking him by the arm to the door of
his office, and pointing to the officer now part way across the
parade ground, General Sumerall said: "Adjutant, do you see
that officer?"
Upon being assured that the Adjutant did see the officer,
General Sumerall said: "Has he, or has he not, a saber on ?"
The Adjutant said: "He has no saber, Sir."
Then General Sumerall, with a gleam in his eye, and with
some vigor, said: "Well, Adjutant, that is just where you are
wrong; he has a saber on."
As I suggest, I may have seen things just as General Sumerall saw the saber, but it was interesting to know that Senator
J. Hamilton Lewis, as he set out in his paper at our mid-year
meeting in Indianapolis, arrived at many of the same conclusions that I had reached.
I was fortunate last year in being selected as a delegate from
the American Legion to the Congress of an organization generally known as Fidac. This is an International Association of
the Allied World War Veterans' Organizations. It meets in
convention each year, and the meeting last year was in Bucharest, Roumania. Fidac is, except in this country, an organization of very considerable political importance, having as delegates almost invariably men prominent in the political life of
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the various European nations, and at the meeting last year
there was present a cabinet member from Portugal, several
French deputies, members of the British Parliament, and the
corresponding legislative bodies of Poland, Czecho-Slovakia,
Jugo-Slavia, and members of the Fascisti Council from Italy.
It was impossible for those delegates to realize that in America
this organization had no political importance, and because Americans had traveled farthest to attend the Congress, and for the
additional reason that one of the members of the Entertainment Committee, formerly secretary of the Roumania Legation
in Washington, had at one time been a guest of General Gignilliat, of Culver, who headed the American Delegation, Americans were most royally entertained. The delegates to the Congress were furnished free transportation and entertainment
from the moment they passed the Roumanian frontier.
It happened that I was the only delegate to the Congress coming into Roumania by the train on which I arrived. There was
one American woman also on the train, a delegate to the Auxiliary of Fidac. You may imagine our interest and surprise to
have the Orient Express, the crack train, running only three
times a week, held up at four stations in Roumania by regiments
of soldiers, groups of school children in native dress, singing
songs, while speeches in French, English and Roumanian were
made by the mayors and officers, and bands were playing and
flags flying for the delegate arriving from the United States
At the frontier town, a prominent manufacturer came upon
the train, to be the special escort down to Bucharest. With him
was his wife, who was a singer of some note, dressed in the Roumanian peasant's costume, who spent most of the evening on the
train, singing Roumanian folk songs to the nation's guests.
When the train arrived, some two or three hours late, at
Bucharest the next morning, delayed because of the receptions
along the way, (you may imagine holding up the Twentieth
Century Limited or the Spirit of St. Louis in this country) it
was met by a large number of Roumanians and I was hurried
into an automobile, and dashed at about fifty miles an hour,
through the streets of Bucharest, with flags fixed on either side
of the automobile, and the klaxon sounding at the top of its
voice, to the hotel where I was to make my stay. Here a bodyguard of soldiers remained at my door during the entire period
of the Congress. During the week, in addition to the actual
work of the Congress, there were nightly entertainments, one
a magnificent dinner by the Secretary of Foreign Affairs, a ban-
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quet by the Secretary of War, a special performance of the
National Opera, and various luncheons-all at the expense of
the nation or municipality, and on a scale which if one considered uniforms, medals, native costumes, orchestras, choruses,
and military bands, made any comic opera or moving picture
seem almost childish in its effort at display. I must say, when
it comes to elaborate entertainment, Roumania is able to hold
its own with any country.
After the lavish entertainment in the city, we were shown the
wonderful resources of the country, the most important of which
are the rich oil fields, than which there are few greater in the
world. We traveled between miles and miles of cornfields over
roads, the dust on which was deeper and the clouds stirred up
more dense than any I have known. Some of these roads had
been improved, but I was told that it was very unusual if more
than 25 per cent of the money appropriated for the improvement
of a road, or in fact, any public improvement, was actually spent
for the work.
Perhaps some of our municipal officials have much to learn
from the Roumanians. We made a long detour because of a
bridge, which had been closed for repairs but had been within
a few days half destroyed, the timbers being appropriated for
building material and fire wood by the neighboring peasants,
before the repair crews arrived for work. We stopped at the
mountain town of Sinaia at which place is located the Peles
Castle, the home of the little King Michael and Queen Marie, of
whom you have all heard so much.
It was there the delegates to the Congress were received by
the King and Queen. It was rumored that they had not dared
come down to Bucharest because of the bitter feeling of the
peasants which, as you may remember, developed early this year
into a so-called bloodless revolution in Roumania. It was only
a few years ago that there occurred the first Peasants' Revolution. As a result of it, each peasant was given about fifty-two
acres of land, but without the right to dispose of it for a period
of years. These peasants, claiming to have in their veins, the
purest Roman blood, had been really serfs because in Roumania
alone feudalism had lived since the Middle Ages. It is exceedingly interesting to watch them in their efforts to achieve some
degree of self-government. The newspapers this last week, as
you know, have news of another incipient revolution.
There was no question as to the desire of the Roumanians to
please the various delegates to the Congress, the purpose of
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which was to discuss matters of mutual benefit to the former
Allied Nations.
That the Americans were, to a certain degree, singled out for
this attention was also obvious, and there was also a suggestion
that Roumania would soon attempt to obtain large financial advances from this country. It was just as evident that the real
feeling of friendship among the Roumanians was for the French
and it'was exceedingly interesting to observe that in all matters
where votes were taken, the French, the Poles and the Roumanians always voted together. The Americans, in fact, apparently
were the only delegates at the Congress who did not seem to have
any definite ends to attain, and one need not have a very great
knowledge of the European political situation to see how clearly
the lines were drawn with selfish national ends in view.
Poland and Roumania were grateful to France, because
French diplomacy had been responsible for the splitting up of
other nations, which had added to their territories.
Jugo-Slavia appeared to always vote against the desires of
Italy. Great Britain frequently joined with Belgium as against
France.
There was only one item of business which directly affected
the United States. That was a resolution which contained the
idea that Germany could not pay the reparations provided for
by the Versailles Treaty and the Commissions following it, and
that, to the extent that the various Allied Nations would reduce
their obligations to one another, Germany should be permitted
to reduce its obligations to them. This, of course, referred to
no other obligations than those from the Allies to the United
States, and was a resolution fostered by one of the French deputies, who insisted on its passage for the prestige it would give
him at home, in spite of the fact that he was advised against
the adoption of such a resolution, because it might mean that the
American Legion would withdraw from its active participation
in Fidac work. Incidentally, it was interesting to see the importance that the various European delegates placed upon the participation in the Congress by Americans, when America was
not taking part in the League of Nations.
It is of interest to note that the League of Nations had two
delegates present in the Fidac Congress. The resolution affecting America was passed in committee, over the most strenuous objections to it by American delegates, members of the
committee, who not only objected to the substance of the resolution, but to the fact that it was a matter which should not be
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passed upon, it being a matter of negotiation between friendly
nations, and without the jurisdiction of the Congress.
It was in connection with this resolution, on the last day of
the Congress, when on first reading, all votes of the Congress
had been cast in favor of the resolution, except the votes of the
Americans who refrained from voting, that an interesting bit of
parliamentary by-play was enacted.
All proceedings at the Congress were conducted in the French
language which was the official language of the Congress, although speeches were made in the Serb, Bohemian, Portugese,
English and Roumanian languages, and were interpreted as they
were made, into either French or English as desired. All resolutions were written in the several languages of the delegates.
Some of the Americans had urged upon the British the mistake
of permitting a resolution, which would have been exceedingly
distasteful to the American Legion, to be passed, but the British
had indicated their inability to prevent the passage, if they so
desired, and had not indicated any particular desire to prevent
its passage. However, when the resolution came up for last
reading, the leader of the British delegation arose, *andsaid that
the French translation was not exactly as had been agreed upon;
that the resolution had been written in French, had been translated into English, then with some corrections and modifications,
rewritten in French and that the corrected resolution had not
been presented to the Assembly.
There was, of course, much scurrying among the secretaries
and stenographers, and the original corrected copy could not be
found. The Committee rooms were searched, and after a delay
of almost half an hour, during which time the French delegates
had endeavored to reword the resolution so as to satisfy the British, other business was taken up while the French and the
British could get together on the wording of the resolution.
Apparently there was no method of setting back the clock as
we are accustomed to in our legislative bodies, and after two
hours of effort to satisfy the British delegates with the form of
the resolution, the Congress was adjourned without its reappearing on the floor.
There was no question in my mind as to the ingenious method
used by the British in causing the defeat of the resolution,
which they had been persuaded was exceedingly distasteful to
the American delegates, but with a brief smile, they waived
aside the suggestion of thanks that I attempted to make after
the Congress had closed, and never gave any real indication but

INDIANA LAW JOURNAL

that there had been nothing else than their own desire to have
the wording in the particular form which just suited them,
which had caused their stubborn stand.
Notwithstanding the exceedingly cordial entertainment of the
American delegates at the convention, it was easy to be seen that
the nations of Continental Europe, with the possible exception of
the Italians, are envious and distrustful of Americans. They do
not desire to stir up the enmity of the United States, but they
are not real friends. They realize that they may obtain many
benefits through friendly relationship with us, but I am convinced that their feelings for the most part, though sometimes
well concealed, were, so far as our nation is concerned, merely
those of a person seeking his own gain. The action of the British
delegates was one of the very few exceptions to this general
observation.
It is my opinion that America is exceedingly naive in most of
its dealings with the Continental Europeans and this attitude
they do not clearly understand, and not understanding, are unfriendly. But if the various nations of Europe have a more or
less hostile attitude toward the Americans, many of them have
hatred and bitterness for one another, even ten years after the
war.
Prior to the Congress at Bucharest, there was a meeting at
Luxemburg, made up of delegates who were going to the Fidac
Congress, and representatives from German and Austrian military organizations. This meeting was held in order that there
could be conferences and discussions of the work promoting
peace, in which all ex-soldiers, friend and foe alike, were interested, and which could be considered in the general Fidae Congress which followed. Here it was disclosed that there are
irreconcilable differences between Germany, which has been
split in twain by an arm of Poland, generally known as the
Polish Corridor, and Poland. This Corridor leaves East Prussia
entirely surrounded by Poland, Latvia and Lithuania. This
Corridor gives Poland access to the sea. The Germans cannot
forgive what they term to be continuous interference by the
Poles of their intercourse between the two portions of Germany.
They claim that their freight, moving thirty-five miles across
the Corridor, crosses four frontiers, counting those of the free
City of Danzig, and often takes two weeks to move through
this area, due to all sorts of unnecessary interference. They
bitterly deplore the waste and destruction which the Poles are
permitting of the great bridges and roads, in this Polish Cor-
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ridor, which were built by the Germans with German money,
and for the convenience of the Germans.
The Belgians at this meeting were unwilling to vote on any
resolution that affected Germany unless there was attached to
it an amendment that the Germans, in voting upon that resolution, recognized the fact that the invasion of Belgium had been
a crime. They attempted to attach this amendment to every
resolution which was offered, and argued with great vehemence,
that the invasion of Belgium was an international crime, and
that if the Germans would not now admit it to have been a crime,
that they were dishonest and that their vote on any resolution
was worthless. This was in a meeting to which the Germans
had been invited to discuss world peace.
However, of all the countries in Europe where the bitterness
is greatest, Hungary is that country.
You have doubtless read newspapers in the last week of the
day of mourning when all Hungarians wore black for Hungary
Irredendra, or the Unredeemed. The Hungarians claim that
because Hungary was in the throes of a revolution at the time
that the peace treaties were being written, and therefore she
was not properly represented at the peace table at all, she was
dismembered and torn asunder, to a degree that no other nation
was despoiled. There is only about one-third of the ancient
Hungary left. Hungary, a nation which had not waged an aggressive warfare in more than one thousand years, divided
between Roumania, Poland, Jugo-Slavia, Czecho-Slovakia, a
small part even given to Austria, only one-third of the original
country left, with practically all of the indebtedness of the
whole, the greater portion of which debt was incurred on the
building of roads and bridges, making improvements, and constructing railroads, most of which were turned over to her
enemies.
One Hungarian official told me that Hungary would never
rest until it had redeemed the land stolen from it; that Hungary was ready to fight the moment that the first opportunity
offered. In hundreds of the stores there were pictures or maps
of Hungary, showing Hungary before and after the war, on
which were written various phrases indicating that such a condition as obtained was unbearable. So this was the picture as
it appeared to me, Hungary despoiled, hated all of its neighbors;
Roumania who had taken its rich lands of Transylvania, Austria,
who before the war had had the same ruler; Czecho-Slovakia,
Jugo-Slavia and Poland, all of whom had slices of her territory.

INDIANA LAW JOURNAL

Jugo-Slavia hated and feared Italy, because of her military
threat against its Adriatic lands; Poland was in great labour,
endeavoring to establish itself as a new nation, bordered by
enemies, Hungary, Germany and Russia. Belgium will not forget the invasion by the Prussians; Austria facing bankruptcy
desires some sort of a union with Germany, which is stronger,
and speaks its language, but France sitting by, will never permit
such a situation as that is entirely opposed to the policy of
France, who seeks to split up the nations of Europe and thereby
keep them small and weak. England distrusts France and most
Frenchmen, and America, the successful, prosperous nation, is
disliked to a greater or less degree by all. Every frontier is a
barrier to commerce and pleasant intercourse, and all of the
countries, especially the reconstructed ones, are fostering nationalism, by teaching only their own language in the schools, encouraging national dress and customs, which policy though it
may add to the picturesqueness of the nation, does not make
for international peace and does cause great unhappiness
among the new countrymen. The armies are larger than the
countries can support. That of Roumania is larger than that
of the United States; yet they must maintain it because of fear
of not one, but several, neighbors.
In conclusion, I can but echo the suggestion of Senator Lewis
that we who can travel for three thousand miles, from the sunrise to the sunset, without crossing an unfriendly frontier, without seeing a soldier, and through mountains and valleys, where
we have one tongue, one common law, and one people, may count
ourselves fortunate beyond words. We will do well, for all time,
to hold ourselves clear of the feuds, quarrels and fears that have
fixed themselves upon the people of Continental Europe through
the centuries. (Enthusiastic applause)
JUDGE MARTIN: Before you adjourn, I believe there should be
an expression from the membership here that we appreciate
this wonderful discourse that you have given us on this very
interesting trip that you had, and insight into foreign conditions
which I think it is well for us to have. For myself, and I think
for the rest, I express the opinion that no doubt you have, if
they want to, if they must, let them fight it out-let us stand
aside. (Applause.)
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THURSDAY EVENING
July 11, 1929
The Thursday evening session of the Bar Association was held
at the Gary Beach Pavilion. The Gary Bar Association entertained the members of the State Bar Association and their wives
with a fish fry dinner and a program of excellent entertainment.
After the dinner program an address on "The Indiana General
Corporation Act" was given by George 0. Dix of Terre Haute.
This address will be printed in full in the November, 1929 issue
of the Indiana Law Journal.
FRIDAY MORNING
July 12, 1929
The meeting convened at nine-twenty, President Walker presiding.
PRESIDENT WALKER: As we have an exceedingly full session
this morning, we will start at this time and I will ask Mr. Coryell if he will read a communication which we have from Bloomington, Indiana. There is no action which we will take upon this
letter, but I thought it of some interest to us to hear it.
(... Mr. Wm. C. Coryell, of Marion, read the letter referred
to, an invitation to the Indiana State Bar Association to hold the
1930 meeting in Bloomington.)
PRESIDENT WALKE: We will take no action upon that, and
it will be passed on to the incoming Board of Managers.
We will now have the report of the Grievance Committee, Mr.
John Browne.
To the President and Board of-Managers of the Indiana State Bar Association:
Your Committee on Grievances reports that no grievances have been
submitted to your committee during the last year which fall within the
jurisdiction of your committee or of the State Bar Association.
Respectfully submitted,
JOHN R. B1nOWNE, Chairntn.

The report of the Auditing Committee was called for, but
that Committee requested further time . . .
PRESIDENT WALKER:
report, Judge Gause?

Is the Membership Committee ready to
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To The Indiana State Bar Association, 1929:
Your Committee on Membership begs leave to submit the following
report:
Because of the fact that only recently the state had been pretty well
covered in a drive for new members, more effort was devoted this year to
securing the payment of dues, both current and delinquent, although there
were 30 new members secured during the year.
There were twenty deaths in the Association this year and 8 members
resigned.
There are now 1,790 members of the Association, of whom 1,040 have
paid their dues to January 1, 1930.
There were, at the time this report was written, 750 members who were
delinquent in the payment of their dues.
Many of these owe dues for two, three and four years.
Some of the district members of this committee, by personal effort have
succeeded in collecting delinquent dues running back as far as four years.
Notwithstanding the fact that the necessity of collecting the delinquent
dues was stressed during the. year, we were able to collect about $400 of
the delinquent dues, in addition to stimulating the payment of current dues.
It is apparent that there are several thousand dollars of delinquent dues
owing.
The Association suffers not only the loss of this money, but the expense
of supplying the Bar Journal to the delinquent members who have contributed nothing to the cost thereof.
Many of the members are delinquent merely through carelessness and
oversight, but letters alone will not secure the desired result.
A complete list of delinquent members was furnished each of the members of the committee and in some districts personal letters were written
to each person on the list. This bore some fruit, but in many cases the
letter is laid aside and then forgotten.
A subject worthy of the consideration of the Association is whether it
would not be advisable to employ a traveling secretary who would devote
a part of the time to calling upon delinquent members.
It is not suggested that such a person be employed full time, and it
might be that his compensation should be based upon the amount he
collected, or if he had other duties to perform aside from merely collecting
dues, a fixed compensation for the time devoted might be arranged.
The membership is large enough to take care of all the financial needs
of the Association, including the support of the Bar Journal if the members will pay their dues, and the membership is very general over the state.
There are so many advantages secured by the payment of the $5.00 per
year that every member should be glad to keep in good standing, and we
believe if these advantages were called to the attention of the membership
in a personal way by a traveling secretary it would pay the Association
far more than the cost would be.
Respectfully submitted,
FPMD C. GAUSI,

Chairma.
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Just a word. Three or four years ago there was a very intensive drive for membership all over the state. I presume some
joined rather under and as the result of a little applied psychology, and maybe weren't so enthusiastic about it as they
might be, and that might account for some members not paying
their dues, but you know, business and professional men are in
the habit of laying aside statements for dues and think they will
pay attention to it some other time, and this report is not necessarily a recommendation and an adoption of this report won't
commit the Association to that, but we thought well to call it to
the attention of the Association, so that either this meeting or
the Board of Governors could take action if they saw fit to either
employ a traveling secretary or make it part of the duties of the
regular secretary, that of the traveling secretary, and that way,
I believe a large amount of delinquent dues could be collected.
There are almost 1800 members, and at $5 a year it would
take care of all our financial needs. Seven hundred and fifty
members delinquent; I would say that would average at least
ten dollars a delinquency-$7,500, and a check could be kept
on those who are delinquent if we had a traveling secretary.
PRESIDENT WALKER: You have heard the report of the Membership Committee. What shall be done with it?
. . . It was voted, on motion by Dan Simms, duly seconded,
that the report of the Membership Committee be adopted . . .
PRESIDENT WALKER:
report at this time?
MR. W. M. TuRNER:

State Bar Association:

Is the Auditing Committee ready to

Mr. President, Officers and Members of the Indiana

Your Auditing Committee has carefully examined

and checked the Secretary-Treasurer's report and vouchers, and finds that
the same are correct in every particular.

We recommend that the same be approved.
It was voted, on motion by Dan Simms, duly seconded by
S..
Mr. Van Osdol, that the Auditing Committee report be
adopted . . .
PRESIDENT WALKER: We will now have the report of the
Necrology Committee. The Secretary is an ex-officio member
of that Committee, and will give a list of those members who
have left us during the past year.
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. . . Secretary Baker read the following list:
Arthur, David
Barrett, James
Dryer, Charles
Fertig, Walter

C., Logansport.
M., Fort Wayne.
A., Indianapolis.
R., Noblesville.

Frazer, Donald, Fowler.
Gausman, Ethan A., Goshen.
Hepburn, Charles M., Bloomington.
Joyce, Don B., Kokomo.
Killigrew, John, Crown Point.
Latta, Will, Indianapolis.
Lewellen, John 0., Muncie.
Pierce, Henry D., Indianapolis.
Ross, George E., Logansport.
Sellers, Emory B., Monticello.
Seybold, Gaal W., South Bend.
Shea, Joseph H., Indianapolis.
Silverburg, Adolph C., Muncie.
Sloan, George E., "Hammond.
S.unkel, George D., Newport.
Swift, Lucius B., Indianapolis.
Wallace, Lew, Indianapolis.
Wells, John C., Gary.
Whitcomb, Lars A., Indianapolis.
Wiley, U. Z., Indianapolis.
Wolfe, Norman F., LaPorte.
Wooten, Dudley Goodall, Notre Dame.
Young, George, Indianapolis.

PRESIDENT WALKER: Shall we rise for just one moment and
stand silently in honor of these men?
. . . The audience arose and stood in silence . . .
PRESIDENT WALKER: Are there any other standing or special
committees which should report at this time?
If not, the Chair is ready to receive any resolutions which may
be desired at this time.
MR. VAN OSDOL: Mr. President, I would like to present now
for the consideration of the Association a resolution which has
been the subject of discussion among some of the members, and
before presenting this resolution I think I shall read from the
editorial column of the Star in its Wednesday issue a little comment on lawyers and on the Association. I think it sounds a little
better if somebody on the outside is criticizing than to expect
all the criticism to come from the inside. It is well enough for
us to see ourselves as others see us, and since this editorial points
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in the direction, at least, of the resolution that we want to submit
in a few minutes, I will ask you now to give a little attention to
this editorial.
"Members of the Indiana State Bar Association will convene at Gary
tomorrow for a two-day session. The program will include the customary
addresses by prominent members of the profession, handling of business
affairs, and the usual entertainment features. The members are quite
likely to adopt formal resolutions dealing with various phases of their
contact with the public along lines of law enforcement. The Hoosier legal
profession should not overlook the opportunity this gathering will provide
to initiate a thorough housecleaning in its own ranks. It knows that the
public respect for law, lawyers and the courts has reached the lowest ebb
in the country's history. The State Bar must bear its share of responsibility for that condition if it still assumes to represent the profession in
upholding ethical standards. Unless the Association is no more than an
excuse for holding a golf tournament, a banquet, and a political discussion,
it should take the lead in correcting the evils over which irritation has
been steadily growing.
"The law's delay could not make justice a farce if such practices were
seriously condemned by the judges who belong to the organization, and the
lawyers who appear in Indiana courts. Unethical practices continue only
because the bar tolerate them.
"The long list of defects in our criminal procedure, enumerated in the
Star's recent series of articles, would be largely eliminated if the leaders
of the Indiana Bar could be stimulated to launch a crusade in behalf of
prompt, efficient and impartial justice.
"The Bar Association can not improve conditions by adopting perfunctory
resolutions. A series of we-deplore will accomplish nothing until judges
end the delays and red tape that have made law enforcement almost a
farce. Continued indifference on the part of the legal profession is likely
to invite more radical legislative enactments, a process that is never satisfactory when the desired end could be achieved by voluntary cooperation."
At least that is worth thinking about.

Today it is running

through the public mind, that there has been danger of letting
down in respect for law and in the respect for the courts, and
the public very naturally look to the lawyers as the active and
efficient instrumentalities that must have much to do in correcting the evils, whatever they may be; but it seems to us entirely

losing sight of the fact that the lawyers may do all that is required of them to do, the courts and all of the officers may do all
that they could properly do, and yet back of all that is the great
public, and unless that body has within itself the appreciation

of the necessity for sustaining the law, and has the means of
cultivating a respect for the law, we will always remain short of
the goal that is fixed in the ideals of this profession.

With this subject in mind, from the viewpoints just suggested,
I want to offer this resolution, but before doing so, let me say,
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you will recall that the last session of the legislature following
out the idea suggested by a concurrent resolution, urged upon
the Governor of this state, to call a conference on law observance
and law enforcement, requesting him to appoint a committee on
program and procedure.
Now, I understand that has been done. The date of the meeting has not been fixed, but the conference has been called.
"Whereas among the concurrent resolutions adopted by the Indiana
General Assembly at its last session was one urging upon the Governor of
this State the calling of a conference on 'law observance and law enforcement,' and
"Whereas the Governor, pursuant thereto, has issued a call for such a
conference and has appointed a committee on program and methods for
that occasion; and
"Whereas this Association believes that such a conference is timely and
should have the approval and the active support of all who stand for law
and order, and believing as we do that in a self-governing people respect
for law must exist if the proper measure of law enforcement is to be
attained; and believing further that a higher appreciation of 'law for
the law's sake' is essential to our national well-being, and that this spirit
of respect is not solely a matter of legislation or administration; it is one
of education; and that we should here and now declare ourselves in hearty
accord with the aims of such a conference and our willingness to cooperate
with it and every other agency that has for its aims the creating of a
higher standard of citizenship and a higher respect for the law and its
agencies than appear to exist at this time. Therefore be it
"Resolved, That the Indiana State Bar Association in annual meeting
assembled, hereby authorizes its incoming president to appoint from among
the membership of this Association a committee of five, of which the
President shall be one, to confer with the Governor and his said committee,
and assure them of the willingness of this Association to cooperate by
contributing what it can toward the accomplishment of the ends for which
said conference is planned."

Mr. President, I move the adoption of this resolution.
MR. OTTO GRESHAM: Mr. President, as a former citizen of
Indiana and a member of its bar for a time, I was a good deal
razzled at meetings of Illinois lawyers, because of that constitutional provision of yours that permits every citizen of good moral character to practice law. I silenced them at the next meeting.
By way of anticipation, I took the floor and said, "Why is it that
you Illinois lawyers do not go over to Indiana to practice law?"
As Brother Strawn says, all you have to do to be admitted is to
walk around the court house. But you don't go into the court
room. The reason why is that there you will encounter a set of
technicalities that are beyond the ken of the common law lawyer.
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When the legislature in the early day of the present constitution by an act provided that for the first time, in the Supreme
court, the complaint could be attacked, because it did not state
facts sufficient to constitute a cause of action, the citizen of good
moral character went out of the practice of the law. And so it
is that there are fewer lawyers in Indiana per capita than in
Illinois with all her law and state Supreme Court examinations
for admission. John T. Dye, an old unsurpassed practicer, who
had been "raised on fox meat," said, following the adoption of
the good moral character qualification, "Us lawyers know better
than any protective tariff that was ever devised how to protect
our business."
While trying an important case in the Municipal Court in the
City of Chicago, one of the reformed courts, the judge advised
me to get a book entitled, "John Bull and His Lawyer." William
Curran, a civil engineer, after twenty years in Africa and Asia,
returned to old England and went to nosing around to find out
what was the matter with the Englishman at home. He found
that it was in the administration of justice. The fundamental
law was all right, but the trouble was that Johnnie was getting
legalism instead of justice in the Court Room. The fault was all
with the English lawyer, supported as he was by the English
Press.
This resolution today is merely passing the buck.
The constitutional provision giving the citizen of good moral
character the right to practice law contemplated that Saxon
simplicity in the practice that the Norman lawyer and Bishop
destroyed in England and has been made away with in this
country.
Having deprived the citizen of good moral character of the
right to practice law it is absurd, now, to put up to him the
question of law enforcement.
The citizen of good moral character has never put anything
over on, me in the practice of the law, but the highly educated
practicer has done so.
I have no objection to making this country as dry as the Sahara. All the Prohibitionists have done is to destroy our rights
and privileges, but they didn't attempt to remove our immunities and hence they haven't succeeded. The trouble is that their
lawyers, either through ignorance or design, failed as draftsmen.
I was much interested in Brother Kivett's remarks yesterday.
Some of our Indiana judges don't confine their practice to criminal law. But the judge has my sympathy. He is a mere moder-
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ator. He makes an erroneous decision and is bound by it. A. C.
Harris, one of the best lawyers Indiana ever produced, in an
address before the Wisconsin Bar Association, said it was the
lawyer's privilege and duty to bring about the conditions that
would enable the court to reverse itself.
If the precedents are to be followed, it is the lawyer's duty to
correct, as well as to see to the enforcement of the law. Deserted
by his client with the commercial interests of Massachusetts
holding out their hands to the British King, James Otis -went
ahead and alone in the court room conceived the American Republic. Can't all of us preserve what he created?
A. C. Harris and John T. Dye alone prevented Tom Marshall
and the dominant Democrats from imposing a Constitution on
the people of Indiana.
PRESIDENT WALKER: Is there any other discussion directed
to the motion?
MR. DAvS: I don't believe the lawyer is responsible for the
lack of law enforcement.
I read the articles in the Star, and they discussed one case
that originated up here, the Priscilla Bar case. It took some lawyers about twenty years to figure out that case; one decision
was handed down by the Supreme Court; two or three years
later they reached another decision. It was a hard case, but
the lawyers as a body are the most liberal, most intellectual of
any group in our country. I think that if the lawyers had been
permitted to solve the questions that have come before this
country during the last ten or twenty years, we should have had
a whole lot more liberality in solution, than we have had when
the lawyers haven't solved the trouble that has been before this
country in the last ten or twenty years. It has been the groups.
It has been the small minorities that have decided things.
You take the lawyers in this country; they are merely a drop
in the bucket. What can a few bar associations do toward solving
the crime proposition? Lawyers haven't been responsible for
it, and the judges haven't either. It has simply been the conditions beyond the lawyer's control and instead of the people of
this country permitting the lawyers, who are the finest people
in the world, to try solving this problem, they have permitted
the minority, the people of low intellect, to solve, according to
politics, questions that should come before a body of lawyers.
If we go back to the days of John Adams and Alexander Hamilton and have a real representative government and permit the
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lawyers to represent the people in bodies that are selected, we
would have a solution of all these propositions that are bothering
us, and we wouldn't have newspapers coming out and accusing
lawyers for being responsible for all the ills that trouble our
civilization today. (Applause)
MR. DAN SIMMS: I think the question before us is whether or
not this resolution ought to be adopted providing for the appointment of a committee to cooperate with the conference that
has been called by the Governor in pursuance of the joint resolution. I don't think we can afford not to adopt this resolution. I
want to go on record now as saying that if I had the time,wasn't such hot weather, and if we weren't infringing upon your
vacation, I would like to make a little speech sounding a note of
optimism.
I don't believe things are as black as people are inclined to
paint them. I think we are getting along fairly well.
I have been reading these articles in the Indianapolis Star.
I think they have gotten up to about the sixteenth or seventeenth
article, and they are all right. I am not finding any fault, but
I am not overlooking the fact that they are taking sixteen or
seventeen isolated cases from the State of Indiana. I don't
think we can afford to overlook the fact that here every court
that I know about is functioning the best it knows how, and
thousands and thousands of cases are being tried without delay
at all.
The delay, generally speaking, of the law that is hurting the
people is largely imaginary. It is caused by the litigants themselves, and there is a lot of bunk about that.
But that is not the question here. We are, of course, compelled to admit that lawyers, mankind generally, are far from
perfect. We are doing the best we can. The law itself is not an
exact science, and God knows, the practice of the law can not be
reduced to an exact science, but we are doing pretty well. We
are administering justice; we are maintaining order, generally
speaking, and let's not run away with ourselves upon that proposition, but here is a challenge:
The legislature of Indiana has adopted a joint resolution calling upon the Governor to appoint a commission or a committee,
and calling a conference with the purpose of improving the
conditions that are not what we would all like them to be, although they are not nearly so bad as we can readily make them
out if we start to do that.
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That commission has been appointed, and the challenge was
made to this Bar Association. I don't think we can afford not
to adopt a resolution like that, because we do stand, whatever
may be said of lawyers, for law and order. It is our everyday
vocation. We do our best, and it is in line with that, as I understand it, that this resolution is being offered, that we do the best
we can by the appointment of a committee to join with the Governor's committee to relieve the conditions such as they are.
MR. GRESHAM: May I ask the gentleman a question?
. . . "No," from the audience. Calls for question . . .
PRESIDENT WALKER: I think we had better have the question
on the motion. We have an exceedingly full program. Those in
favor of the motion as made, signify by saying "aye."
. . . The motion to adopt the resolution offered by Mr. Van
Osdol, was carried . . .
PRESIDENT WALKER: Mr. Treanor, who has charge of the
Indiana Bar Journal, is here and I am going to ask that we have
a word or two from him at this time.
MR. TREANOR: Mr. President, Members of the Indiana Bar
Association: I appreciate very much the courtesy of being permitted to say just a few words.
Now, there are a great many questions of tremendous importance that have to be settled in Indiana, and being classed occasionally as a professor, I suppose I ought to discuss in the
abstract some of these questions; but in the presence of dire
necessity, even a professor loses sight of the abstract and goes
to the concrete; and the concrete problem before the Editor of
the Journal is, as has been stated to you before, to get articles
and comments for our Journal.
The Editor's job is not always easy. We all remember that
Mother Hubbard went to the cupboard and found it bare, and
we felt genuine sympathy for her in her plight; but even her
feelings, and the feelings of the poor dog, must have been mild
compared to the feelings of the Editor about the first of the
month when, knowing that he must have the Journal out soon,
he goes to the editorial cupboard and finds it bare.
I am sending out the Macedonian cry for more articles and
more comments, and I should appreciate it very much if some
of you would come to me personally during this meeting and
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commit yourselves definitely to writing one or more comments
or articles for the Journal this coming year.
I thank you. (Applause)
PRESIDENT WALKER: The Secretary has been asked to read a
resolution, copy of which is handed him. He will read it and
then if there is a motion for its adoption, we will consider it.
* * . Secretary Baker read the resolution submitted by T. B.

Cunningham, of Kentland, as follows:
"While we recognize that the Judiciary of the State of Indiana is only
one of the coordinate departments of the government of the State, we
believe that the Judiciary has a distinct and separate purpose from the
Executive and Legislative departments of the State, which functions are
to serve the political and economical conditions of the people; that the
Judiciary's function is remote from those purposes and calls into action
principles of government which should be disconnected and removed, as
far as possible from the influences that control the selection of the Executive and Legislative officers; that the Judiciary calls for men learned in
law, of judicial pose and ability, and the selection of such men can be best
promoted by removing the nomination of candidates and the election of the
same from the influences that surround the selection of the officers of the
other departments of the government. Therefore, be it
"Resolved: By the Indiana State Bar Association assembled, that it is
the sense of the Association that the nomination and election of the judges
of the several courts of the State of Indiana, ought to be and should be
removed from those influences by the selection of said judges at a time
and in a manner that will disconnect and remove their selection from the
act or power or activity of any political party or organization, so far as
possible. Therefore, be it further
"Resolved: That the President of the Indiana State Bar Association
shall, in his discretion, refer the subject matter of this resolution to an
appropriate standing committee of this Association, or to a special committee, the number and personnel of which shall be designated by him, to
formulate a bill and to present the same to the next legislature of the
State of Indiana or take such other action as they may, in their judgment,
deem best, to bring about a separate election of the judges of the courts of
the State of Indiana from the other officers thereof."

• * * It was voted, on motion by Mr. Arnold, duly seconded,

that the resolution read by Secretary Baker be adopted . . .
PRESIDENT WALKER: We already have a proper committee
and if the motion is adopted it would be referred to the Committee on Jurisprudence and Law Reform. I have not read the
resolution before hearing it at this time. It is now open for
discussion.
. . . Calls for question-the resolution was adopted . . .
MR. CORYELL: Mr. President, following the report of the
Membership Committee, I rise to submit a motion.
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In my humble opinion, this Association should have a special
committee on organization to deal with such problems as Judge
Gause pointed out. I remember a few years ago Mr. Dix sent
some of us over the state, setting up congressional bar associations, and if you remember, 500 members, as a result of that
activity, were added to this Association, but that movement was
not followed up as fully as it might have been by those of us
who were interested in it.
If we had a special committee reviving that movement, reorganizing those district associations, which have been permitted
to become inactive, and cooperating actively with those which
have remained active, this problem of delinquents would, in a
large manner be solved.
I don't want to become a pest in bar councils on this matter
of organization; I maintain today, as I have for a number of
years, with those who are members, that this Association must
get on a basis like the dentists and the doctors, and have district
associations and county associations, and have district secretaries and county secretaries, collecting state dues, district dues,
county dues.
Then, without any expense from the state association this
problem of several hundreds of delinquent dues will automatically be solved by our Association as it is solved by other professional associations.
Why, the commercial associations-take the lumber dealers
(I am familiar with that) : they send field men out. They take
new members and collect dues from old.
I think the suggestion of Judge Gause, that a field man would
more than pay his expenses. We follow methods of collecting
dues that none of us as lawyers follow in our offices, and this
isn't criticising anybody. My good friend, Joel Baker, uses all
the methods we are willing to permit him to use, but I take it
that we, none of us, would sit dowii and try to collect accounts
altogether by writing letters. It can't be done. Even Judge
Nichols couldn't get all of them, when he wrote out all his letters,
I remember.
Now, it just occurs to me that some member on this Board of
Managers might be very well designated to study this problem of
organization and keep at it; not just work on a job a year, like
we did three years ago, and forget it, but keep right at it, and
keep moving up.
The Board took an advanced step last year, highly commendable, with reorganizing the Board with thirteen members,
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but my object is to try to induce the Board of Managers to
appoint a special committee to keep on and press this problem
of bar organization.
I don't want to talk longer, but shall content myself with
submitting a motion that this Association direct its Board of
Managers, or its President, to appoint a special committee on
organization to deal with organization matters, and to further
consider the advisability of submitting at the next annual meeting an amendment to the by-laws, making the Committee on
Organization a permanent committee, with the other permanent
committees of this Association.
PRESIDENT WALKER: I think for the information of the
Assembly, it is well to suggest that the good work that Mr.
Coryell spoke of was done by persons connected with the Membership Committee who gave their services and a great deal of
their time to the extension of this membership work.
You have heard the resolution. Is there any discussion?
. . . The motion was seconded by Mr. Merrill Moores . . .
PRESIDENT WALKER: A motion has been made and seconded
that the President or Board of Managers be directed to appoint a
special committee for the purpose of studying organization of
the Association, and making recommendations next year.
. . . The motion was unanimously carried . . .
MR. ARNOLD: Succeeding last evening's adjournment, several
members of this body advised me that on the discussion, or rather
my statement upon the report of the Legislative Committee, it
was inappropriate for me to suggest a recommittal of the report
in order to bring the question that I had in mind before this
body in the proper form. It was not proper parliamentary practice, that a sustaining of the motion as made, or the resolution,
would in effect be a reflection upon the Legislative Committee,
and I now, Mr. President and Members of the Bar, propose the
following resolution:
(Mr. Arnold read the resolution.)
Many of us perhaps have not at our fingers' tips the article of
the constitution involved in this question. Article 16 reads as
follows:
"ARTICLE 16-AMENDMENTS
"240 How MADE-1. Any amendment or amendments to this constitution
may be proposed in either branch of the general assembly; and if the
same shall be agreed to by a majority of the members elected to each of

INDIANA LAW JOURNAL
the two houses, such proposed amendment or amendments shall, with the
yeas and nays thereon, be entered on their journals, and referred to the
general assembly to be chosen at the next general election; and if, in the
general assembly so next chosen such proposed amendment or amendments
shall be agreed to by a majority of all the members elected to each house,
then it shall be the duty of the general assembly to submit such amendment or amendments to the electors of the state; and if a majority of
said electors shall ratify the same, such amendment or amendments shall
become a part of this constitution."

It is my contention that there never was any intention on the
part of the framers of the constitution, and particularly that
provision to grant unto the Governor any power or function in
reference to any constitutional amendment from the time of its
original proposal until the time of its submission to the people,
and that the general provision in the constitution having reference to title and the subject-matter of the title necessary to be

valid legislation has nothing to do with the submission of a
constitutional amendment to the people, and the resolution enacting resolution for its submission.
In view of existing legislation on the subject, I believe passed
in 1905 as referred to in the resolution I submitted, which is as
follows:
"Whenever any constitutional amendment or other question is required
by law to be submitted to popular vote, if all the electors of the state are
entitled to vote on such question, the state board of election commissioners
shall cause a brief statement of the same to be printed on the state ballots,
and the words 'yes' and 'no' under the same, so that the elector may indicate his preference by stamping at the place designated in front of either
word. If the question is required by law to be voted on by the electors of
any district or division of the state, the board or boards of election commissioners of the county or counties including or included in such division
or district shall cause similar provision to be made on the local ballots. In
case any elector shall not indicate his preference by stamping in front of
either word, the ballot as to such question shall be void and shall not be
counted."
'With that legislation already in effect, and with the mere
function of declaring the succeeding assembly in favor of the
proposed amendment, I do not believe that any department of
government has anything to do with the matter; as the thing
left the house r- believe as the Chairman of the Legislative
Committee reported, that after that left the house and was
properly signed by the presiding officer of that house, it was
then up to the proper officials as designated in the statute to
refer the matter to the people, and there is, in my judgment,
a question of even more importance than whether or nor this
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particular constitutional amendment as proposed will be submitted or not, involved in the transaction as we have had its
history delineated before this body, and that is this:
That if the bar of this state, supposed to be familiar with
the constitution and the laws made thereunder, should leave
unchallenged this attempted-I say it without any criticism of
any department of government-veto of the submission to the
people of a constitutional amendment, it would in effect result
in amending our constitution and provide that the same after
submission to the succeeding legislature shall be submitted to
the Governor for action.
PRESIDENT WALKER: Gentlemen, you have heard the resolution. (Seconded.)
Is there any discussion? If not, those in favor of the passage
of the resolution signify by saying "aye."
(The motion was
carried.)
Are there any other resolutions?
MR. MERMLL MOORES: We heard last night with very great
pleasure and some profit, depending upon the listener,-the
profit was, the very able and interesting elucidation of the new
corporation law of the State of Indiana. It follows the plan
which prevails apparently from Ohio, clear down to Maine, to
the east of us. So far as I know, I have heard but one serious
criticism of that plan, which is that there is no requirement that
business corporations have a uniform system of accounting.
For that reason, I move that we recommend to the Corporation
Commission that it consider seriously, if it is practicable, to
provide a uniform system of accounting by business corporations
of the State of Indiana.
There is criticism in almost every state in the East that there
is no uniform system and nobody can tell by the various systems
the condition of a corporation.
It seems to me that if that
thing can be satisfactorily done, and I have every confidence in
Mr. Dix's commission, it is desirable for us at the very commencement of this new scheme of corporate control and management that we have-if it can be had-a uniform system of
accounting.
I have moved that we recommend it.
PRESIDENT WALKER: May I suggest, Mr. Moores, that that
particular matter, if it should be approved here, should be referred to our Committee on Jurisprudence and Law Reform,
with directions to consider it and pass it on to the commission.
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Of course, the commission is a little unusual, but it is the
opinion of the Chair that all of these matters should be considered by that committee.
MR. MoORES: Then, Mr. Chairman, I move that my resolution be referred to that committee. (Seconded.)
PRESIDENT WALKER:

Any discussion? Those in favor of the

motion, signify by saying "aye."

. . .

It will be necessary to

have a rising vote.
MR. ARNOLD: Most of us are not familiar with that resolution. We were unable to hear.
PRESIDENT WALKER: If I am not correct now as I state the
motion, will you kindly correct me?
As I understand the motion, it is that there be referred to
our Committee on Jurisprudence and Law Reform the question
as to whether. or not there should be included in the corporation
law a direction that a uniform system of accounting be required
of the corporation, of business corporations, and with the direction that if it is then approved by that committe, that committee
take up the matter with the commission which is still in existence, and which drafted that particular corporation law.
MR. BACHELDER:

Mr. President, there isn't anything out of

the way in Mr. Moores' motion. The proposition is perfectly
feasible. Every national bank in the United States has a uniform system of accounting. Every insurance company in the
United States has a uniform system of accounting, and it is
prescribed by the insurance commissioners of the state, and
why the same principle cannot be applied to corporations, I
cannot see.
MR. SAMUEL ASHBY: Mr. President, it seems to me that
Mr. Bachelder's illustration proves the other. Of course,
national banks have the uniform systems, but private corporations for profit are all different, and you couldn't have a uniform
system that would apply to a hundred different corporations that
would be applicable or serve the purpose. It would be a burden
on corporations. One business will do one thing, and have one
system; another corporation will have another system of bookkeeping, and it seems to me that this is an attempt which if
carried out, would be a burden on business.
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As I understand the motion of Mr.
of this scheme of accountof
practicability
Moores, the question
ing is one of the questions to be referred to this committee, and
it seems to me it is a good thing, if it can be carried on to any
extent that will be of any value.
I suggest that it is a matter for the committee to consider,
whether it is practicable or not. We are not voting for the
system.
MR. JAMES BINGHAM:

PRESIDENT WALKER:

The Chair understands it.. Any other

question? If not, those in favor of the motion that this matter
be referred to the committee, signify by saying "aye." The
"ayes" have it; it will be referred to the committee..
Any other resolutions?
I think that if we had not had a considerable amount of business in the last hour, I would have been able to have recalled one
of the funny stories that I wanted to tell at this time. The
subject of the story would be of the man or woman who, under
some circumstances, was doing some rather familiar act or some
friendly service, and then his attention was suddenly called to
the convention and he found or suggested that he himself had
not been introduced to the person for whom he was doing that
act.
I am in a bit of the same situation this morning myself. I
expect to introduce Judge Grant Crumpacker to you, and so
before I do that, I want to go over and introduce myself to him,
so that it will be perfectly proper. (Applause.)
When the Committee was seeking a judge to take charge of
the judge's session, every one who knew Judge Crumpacker urged
his selection. I, as I say, did not know Judge Crumpacker personally, but down in the southwestern corner of Indiana, the
Crumpacker name looms exceedingly large when we consider the
lawyers and the jurists in the northern part of the state, and it
is with great pleasure that I, having now met Judge Crumpacker,
introduce him to you, to take charge of this particular session.
Judge Crumpacker. (Applause.)
JUDGE GRANT CRUMPACKER: Ladies and Gentlemen, Fellow
Members of the Bar Association of the State of Indiana: I
assure you that I am glad to be personally present with you on
this occasion. I trust that you will pardon me if I make a free
use of my manuscript, in what I may have to say here today.
I have reduced most of my remarks to writing.
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I am reminded somewhat of the late Reverend Sam Jones.
When this Committee invited me to speak, not to take charge of
the meeting, they limited me, and I think that I could terminate
my address most any time. The Reverend Jones allowed his
audiences to determine how long he would speak. He said his
lectures were a good deal like a railroad train. He could cut
them in two any place and put a caboose on them.
If I allowed the audience to determine the length of my address, I probably wouldn't talk very long, and I haven't a very
abundant supply of cabooses, so I will omit the caboose feature
altogether.
EXPERIENCES AND OBSERVATIONS OF A
CIRCUIT JUDGE.
Mr. President, Fellow members and Guests of the State Bar
Association:
I assure you of the pleasure it affords me of having been
invited to address you and I thank the Board of Managers for
the honor thus conferred.
I have been considerably overburdened with the duties of my
office and feel that I was entitled to a vacation, and would therefore prefer to be merely a guest, a spectator as it were, rather
than to take an active part in these proceedings.
My work has been, in a measure, cut out for me in that your
Committee which invited me to speak, suggested that I discuss
some of the experiences I have had and observations that I have
made while serving in office of judge of the Porter Circuit Court.
Such a discussion in its very nature partakes of a character
somewhat provincial, since the circuit in which I preside consists of a single county containing less than twenty-five thousand
inhabitants. However, it is believed the experiences of judges
are much the same everywhere.
Concerning my own experience after two and one-half years
of service I must say that I now have a conception of the duties
of the judicial office differing from that I entertained during the
period I served as a practitioner. I have met with some surprises, not to say positive disappointments, in my service as a
judge.
Before my election I had observed that my predecessor was
not always engaged with his official duties, that court was seldom
in session on Saturdays or during the periods of the usual vaca-
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tions and that the then judge had time for other work, in fact,
had considerable leisure. For the previous ten years I had been
rather strenuously engaged as a practitioner and I had a longing
for a change, in fact, for a rest. Well, I have gotten the change,
but have failed to discover the rest. A vacancy in the office
having afforded me the opportunity, I was led by this desire for
leisure which my predecessor apparently possessed, to accept
the office.
I have not found it altogether a bed of roses. If there have
been any roses, there have likewise been a preportionate admixture of thorns. During the first year of my incumbency, the
business of the court, due to the propensity of Lake County
lawyers to "try out" a new judge, increased over sixty percent.
During my two and one-half years of service, I have had to deal
with thirteen murder cases, and four persons are now in the
Porter County jail awaiting trial at the September term of court
on charges of first degree murder. Of these murder cases only
two originated in Porter County, all the others having been
venued from Lake County. In fact, two-thirds of my time is
taken up in the discharge of Lake County business. Approximately three hundred civil cases were venued to my court from
that county during the last year.
I have found, much to my discomfort, that these extra cases
that have come into my court have taken all my spare time, so
that I have no time to loaf or to play, or to go to Chicago, and
most of the time am compelled to hold court on Saturdays and
during vacations of the regular terms of the court.
In a word, I have found the office a laborious one. Buttressed
up, as we are, against the county of Lake and under a liberal
change of venue law, and by reason of geographical conditions
which prohibit the sending of cases westwardly into Illinois or
northwardly into Lake Michigan, it is found most convenient to
send them into Porter County to the extent of three or four
hundred per year. I can only assure you that I have done my
best to keep down this rising tide of litigation that often threatens to engulf me.
I have had a number of appealed cases, only two of which
have been decided, one affirmed and the other reversed, so that
I am faring as well as some of you lawyers, batting at least five
hundred in the Appellate Court League. Permit me to say in
passing, respecting the cause that was reversed that the proposition upon which I decided the case was neither presented to
nor passed upon by the higher court upon appeal. I have a
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number of other undecided cases pending upon appeal and which
present knotty questions.
The work of my court is so vast that I am unable to discharge
it as effectively as I would like. I have a desire to be personally
satisfied with my own decisions and to feel and know that I have
given the cases painstaking consideration and to be able to reach
to the bottom of the questions involved insofar as my time, opportunity, and physical and mental limitations will permit.
My relations with lawyers and litigants on the whole have
been those of cordiality, agreeable and satisfactory, so far as I
am personally concerned. A large number of lawyers from this,
Lake County, practice in my court. There are many young men
whom I did not meet or know as practitioners and who have
but recently come to the bar. I have most universally found
them to be men of intelligence and culture and on the whole
trustworthy and reliable; in fact, even more so than were the
"old stagers" with whom I was accustomed to meet in the legal
arena when I myself was a practitioner at the bar. Of course
I have had to decide cases against many of them and in some
instances they no doubt feel they have not received the consideration that they desired and perhaps that their cases warranted,
yet it is a fact that not infrequently they have come to me personally and thanked me for the consideration I had given them,
and this even in cases where I felt the necessity of deciding
against them. I assure those of them who may be present that
I feel they have been universally considerate of me; I have tried
to be fair with them. If I have failed it has been the fault of the
head rather than of the heart. When I became judge it was
with the determination to be considerate of the lawyer, knowing
that was the only way I could command and enforce his respect.
I had an ambition to establish a reputation; but above all it was
a reputation for fairness that I most earnestly sought. Matters
of a personal nature, if any have arisen, have been trivial and
long since forgotten.
One difficulty that I have had with lawyers, if I may be said
to have had any such, is what appeared to me their not knowing
what they wanted done after they had called up a case for
consideration. I will relate a few instances which will suffice
to show my meaning.
A young man had his appearance entered for a person not a
party to the proceeding and against whom no relief had been
sought; another young man had the record show a defendant,
who had been duly and legally served with process, had not been
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so served by the sheriff and had the cause continued as to him.
A veteran lawyer from my own county took a rule against his
own client to file answer. These fellows just simply "didn't
know their stuff."
I have the usual experience of having lawyers call up cases,
get the wrong number, attempt to take a default and be unable
to locate the summons or proof of publication, or to state the
amount of their demand, holding the court in abeyance until
they could make the computation.
All these are matters, trivial in their nature, yet which serve
to try the court's patience, and of which attorneys should not be
guilty. An attorney in calling a cause should know the state of
the record, the number of the case, and should know exactly what
he wants to have done, and be able to answer clearly and without
delay such questions as the court may ask respecting the matter.
My efforts have been directed as far as possible to correcting
such of these practices as attorneys seemed likely to fall into.
I have some trouble with a certain and numerous class of
litigants who, when sued, come to me for advice and persist in
trying to put their cases before me. Some of them are persons
I have known and who were former clients of mine and I have
found it is not an easy matter to deny them. Some of them even
call at my residence and others "lay" for me when I am on the
way from my home to the court house, sometimes as many as
three or four in a single morning. Of course it is highly improper that a judge should advise private litigants. I have
had difficulty in convincing them it is no part of my duty as
judge, in fact, that it is improper to advise them; that the lawyers were in business for that purpose and that I myself was no
longer a practicing attorney.
I have received letters from persons in foreign states and
remotely situated, inquiring about records, marriages and
estates, and, if I gave them the information sought, much of
my time would be consumed. I receive and have received communications, some anonymous, from persons variously situated,
from New York to California, making suggestions as to how I
should decide certain cases and in some instances commending
me and in others upbraiding me in the most caustic terms for
decisions that I had made or was reported in the public press
to have made. I have received suggestions from litigants of
a character that I do not deem it advisable to discuss here, but
all of these things I consider minor matters in the life of a judge.
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There are graver considerations that confront the judges of
the state. I refer to the laws that have been enacted and are
being enacted by the Legislature of the State. It seems to be a
common malady for the Legislature when it cannot place responsibility elsewhere to place it upon shoulders of the circuit judges.
Every Legislature imposes new duties upon that officer. I
have especially in mind the matter of committments to the
various charitable institutions and hospitals of the state. Under
our system the judge is not only a common law judge but he is a
chancellor as well, a criminal judge, a probate judge, a juvenile
judge. Thus he has a variety of duties to perform. I feel that
it was a mistake to have placed juvenile work upon the judges
of the State, not that the work is unimportant or distasteful, but
no one man should be called upon to perform such a variety of
duties. He cannot become proficient in the exercise of any when
he is so overburdened with all of them. No other state of which
I have knowledge has a system of jurisprudence such as ours.
In most other jurisdictions the work is divided. In Indiana the
judicial office, or the office of the trial judge, has to deal with all
human activities, responsibility for which has been heaped upon
the courts by legislatures extending through a period of perhaps
a hundred years.
Not infrequently comparisons as to efficiency are made between the Federal and State courts. Federal judges are not
burdened with such a variety of duties; their hands are not tied
by a constantly increasing mass of legislation apparently designed for that purpose and whereby their efficiency is impaired.
In the trial of criminal cases we are required to instruct juries
that they are the judges of the law and that they may disregard
the court's instructions and determine the law for themselves,
if they think it otherwise. This is a most absurd rule. It does
not prevail in the Federal courts and it is humiliating to the
judges themselves.
In the Federal courts the judges express opinions as to the
facts. In the state courts if a judge but intimates an opinion
on any controverted question it becomes ground for reversal and
retrial.
The method of instructing juries and taking exceptions is
vastly different in the two courts. In the Federal courts judges
instruct juries orally and exceptions must be taken before the
jury retires and the judge may correct and modify his instructions to meet objections made. No other objections or exceptions can be taken. In the state court instructions must be in
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writing, if requested. Little or no attention is paid to them in
the actual trial of the cause and they serve the purpose largely,
after verdict, of affording ground for a new trial, and then on
objections not suggested or urged to the instructions at the time
of the trial or even thought of by the attorneys in the case, but
conjured up in their minds after much study a year or two after
the instructions were actually given and the trial had. A considerable percentage of cases are reversed and remanded for
re-trial upon technical considerations that have not influenced
the verdict of the jury in the slightest degree. This prolongs
litigation, creates uncertainties, and even a lack of confidence
is inspired involving the very capacity of the courts to deal
adequately with the actual problems of litigation. This is a
condition which never could arise in a Federal court.
The change of venue laws on the whole have been an obstacle
to the effective and efficient administration of justice. There
are few cases in which a change of venue from the county is
actually needed, or is in fact justified by the oath that the party
or someone in his behalf is required to take. In fact, such
changes of venue from the county serve no purpose other than
to delay the cause and to annoy the other litigant. It certainly
makes the litigation more expensive and to some extent uncertain. The change of venue law is one which is subject to much
abuse, and which has been, in fact, much abused, and most often
so to the detriment of those who have a meritorious cause of
action or defense. I regard it as it now exists and the practices
that prevail under it as a positive menace to straight-forward
litigation bordering on a practical denial of justice in a considerable class of cases. Where there is perhaps one case in a
hundred where a change is actually warranted, there are probably twenty-five changes taken in causes where they are not
warranted. This is especially true of causes triable without a
jury. Each succeeding legislature increases the number and
character of causes for which changes may be taken from the
judge. It has arrived at a point where if a judge has positive
convictions respecting the law and makes one or two adverse
rulings the litigant injuriously affected at once applies for a
change of judge. It is an anomaly that even the lawyers should
entertain the view that the law is so uncertain that the result
may depend upon the person who happens at the time to be
administering the judicial office and that if a change of judge is
procured a different result may be obtained. It is difficult to
obtain judges to serve specially in cases where changes have been
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taken, making it necessary to appoint practicing attorneys not
many of whom are actually trained for that purpose. Our last
Legislature passed two laws on the subject of changes of venue,
one law providing that in changes from the judge the affidavit
may be made by an attorney. This law was designed not to
make the administration of justice more efficient but to make
changes of venue easy. ,
The Legislature frequently enacts laws affecting questions of
procedure that amount to no more than mere rules of court and
impair rather than aid in the administration of justice. The
courts should be allowed to make their own rules.
The judicial office is and should be altogether non-political.
The present practice that prevails of nominating candidates for
judgeships by political conventions is not an appropriate way of
selecting candidates for that office. Under our present system
of nominating judges at state conventions, where a large number
of candidates are named for political offices, the judgeships are
usually the last on the list and are not named until a majority
of the delegates have gone home out of sheer exhaustion. And
often votes for judges are exchanged for votes for candidates
for other offices. Of course I do not mean to insinuate that any
of our present judges were named in this manner. However,
it would be a distinct advance if judges could be named at conventions called specially for that purpose and where no other
candidates are nominated. The lawyers would then have more
influence and voice in their selection.
I do not mean to be a "calamity howler" but I do assert that our
courts would be far better off and more efficient if much existing legislation had never been enacted. And in this connection
may I ask: What legislation relating to trial court practice has
been enacted in the last twenty years that has been of real benefit
in the administration of justice? Our last Legislature has furnished us a number of examples of this sort of legislation and
of its inability or want of disposition to deal adequately with the
subject. I have already referred to one enactment which, as I
have said, is designed to make changes of venue easy. The other
one relating to the same subject provides for making a list o-,
counties and striking from the list thus made in order to secure
the name of the county to which the cause may be sent. This
enactment designed to tie the hands of the judges is undoubtedly
invalid and I have felt compelled to refuse to follow it. It is
invalid for the reason that it is violative of that section of the
Constitution which requires in substance that laws pertaining

STATE BAR ASSOCIATION PROCEEDINGS

to changes of venue shall be uniform in their operation throughout the state. This law by its very terms does not purport to
apply to all of the counties but attempts to classify them and set
up a special rule applicable only to counties having three or more
counties adjoining them. In any event the law is unfair in its
actual application to causes. It destroys the last vestige of
discretion of the judges in such matters. Permit me to ask
what other state has a combination of laws such as we possess?
May I but be permitted to chronicle in this category the constitutional provision respecting admission to the bar, the enactment
making juries the judges of the law in criminal cases, the law
respecting instructions and the manner of taking exceptions
thereto, the laws respecting changes of venue, the laws pertaining to the manner of selecting judges, in fact the entire system
of laws pertaining to the organization of courts and the selection
of judges?
The system, burdened as it is with such barnacles of legislation, needs overhauling and needs it badly.
In view of the character of these enactment is it any wonder
that a lower percentage of convictions and a higher percentage
of reversals are obtained in the state than in the Federal courts?
The judges are seldom if ever consulted respecting such matters; if they were, would their advice be followed? My contention is that you cannot make the courts more efficient by constantly depriving the judges of power.
PRESIDENT WALKER: We are used to home economics hour
and children's hour. This is Judges' hour. We will be glad to
hear anything for a few moments in which the judges are particularly interested, and I am wondering, Judge Martin, whether
it would be possible for you to give us now, as you did last year,
some idea of the conditions of the courts, the Supreme and
Appellate Courts.
JUDGE MARTIN:

I do not have the figures as to the Appellate

Court, but there are a number of Appellate Court judges here.
The congestion of cases in the Supreme Court is not so great
as it was a year ago. (We now have 192 distributed cases and
108 cases on petition to transfer, a total of 300 cases as against
306 cases and 126 transfers, a total of 426 a year ago.)
Approximately 120 criminal cases, not involving death or imprisonment in the State Prison or Reformatory, were transferred this spring to the Appellate Court under the act of 1929,
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(where they were promptly decided in much less time than
they would have consumed in the Supreme Court).
At the present time appeals are not coming to the Supreme
Court as fast as they were two or three years ago, while the
court is deciding cases a little faster,-having decided during the
past year, substantially the same number of cases that it decided
in the preceding year and a half. So, for the first time in a number of years, the court is deciding cases at a rate faster than
new cases are being docketed.
There are now pending on the Regular docket of the Court
fully briefed and ready for decision 90 cases (as compared with
71 a year ago). These cases are distributed as follows in 1927,
38; in 1928, 34; in 1929, 18.
There are now pending on the advance docket 102 cases (as
compared with 235 a year ago). Distributed in 1925, 1; 1926, 16;
1927, 36; 1928, 37 and in 1929, 12.
There are now pending on the Transfer docket 108 cases (as
compared with 126 a year ago). Distributed in 1924, 1; in
1925, 3; in 1926, 13; in 1927, 29; in 1928, 33; and in 1929, 29.
For the information of the Association, I have prepared a table
which I will hand to the reporter but will not read, showing the
distribution of cases in the Supreme Court by dockets, years
and judicial districts (in the same form for purposes of comparison as the table I submitted last year).
Table Showing the Distributionof Cases in the Supreme Court on
July 3, 1929.

Supreme Court
Judicial District.
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90

18

Advanced -----Total ---------

1 16
1 16

36
74

37 12
71 30

33 29 10 6 24 102 20
56 50 20 14 52 192 38

Transfer ----- 1
Total Cases and
Transfer Cases 1

3

13

29

33 30

44 14 17

4 29 103 104

9 25 109 22

60 100 64 37 23 71 301 60

Opinions published in the North Eastern Reporter during the
past year are as follows: Volume 162-11; 163-35; 164-29; 16530. Total for the year 105 (as against 111 for 11 years re-
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ported at the last meeting), of which one judge wrote 18, second
judge 8, third judge 22, fourth judge 22, fifth judge 21, per
curiam 9.
The table will show that while one member of the court has
56 pending cases and 44 transfers assigned to him, another has
but 14 cases and 9 transfers-the average for all judges being
38 cases and 22 transfers.
As I pointed out a year ago a part of the responsibility for the
delay in deciding cases in our court, rests upon the members of
the court. In the general problem of eliminating delay the court
itself has a duty to perform of which I am not unmindful.
Delay in the courts means not only stagnation and sometimes
ruin of business which is involved in civil litigation, but it may
be one of the indirect or contributing causes of the present
crime wave. Justice speedily and surely administered is a deterrent for crime.
It seems to me from the discussions yesterday and today, as
well as from our general knowledge of current events, that the
most important question before the people and the lawyers of
Indiana today is the finding of a remedy for the general crime
wave, for organized crime and for the conditions which cause
them.
It is a hopeful sign that in recent months following the lead
of President Hoover a more wide spread public interest has
been aroused for a more general and effective enforcement of
the criminal law. The series of articles heretofore referred to
by Mr. Van Osdol with which most of you are familiar, is now
appearing in the Indianapolis Star dealing with the law's delays,
technicalities and abuses. These articles, written by a layman,
and open to considerable merited criticism by the legal profession, are, I believe, to be commended for having helped arouse
public interest in this timely subject.
The conference on law enforcement called by Governor Leslie,
following the suggestion of the 1929 general assembly, will be
held in October with the view of making a scientific study of
crime conditions and of the administration of the criminal law
in Indiana.
I feel that this association has done well in deciding to participate in this matter and to lend its heaty and active support
to this October conference.
PRESIDENT WALKER: I wonder whether Judge McMahan can
tell us something of the condition in the Appellate Court.
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JUDGE MCMAHAN: Members of the Bar: I have made no
preparation to deal with this question. The truth of the matter
is I have had so much to do I haven't had time. You know the
legislature is not only considerate of the circuit judges, but has
also been considerate of the appellate judges. I have no figures
as to the exact number of cases transferred under the 1929 act,
but I do know that they handed 108 to us at one time, already
briefed and ready for decision.
My opinion is there are some forty or fifty in addition to that
108 that came over to us. We did our best, and did it as quickly
as we could. It is for you to say how well.
I have always felt and I fell now that a speedy determination
of cases on appeal is the most important thing to the public of
Indiana. Of course, we ought to be careful and cautious in
what we say because what we say goes into the books for time
and eternity and ought to be taken with sufficient care and
caution that we will not be called upon in a very short time to
take a backward step and to overrule what we have accomplished.
But, after all, the most important thing for us to do from my
point of view is to decide these cases like the circuit judges, the
best we can in the limited time given to us for that purpose.
The Bar of Indiana can go a long way to help, not only our
trial judges, but the judges of your appellate courts. It is speedily reaching a decision of the cases on appeal.
Why should I, sworn to uphold the law, and to aid the administration of justice, come before our courts and ask for an
extension of time, time after time? As I have said before, if
you were practicing in some other states, you would not do it,
because you know you would get no consideration from those
courts.
We were up with our work in 1925. Every case then had been
fully briefed and was in the hands of our judges for decision.
In 1925 the jurisdiction of our court was increased, and the
Supreme Court transferred to us work that kept us busy for
one year. This last legislature increased our jurisdiction. We
devoted practically three months' time to' the disposition of the
cases transferred to us last March. In the meantime your civil
cases were laid aside. We are now working on the civil cases
again.
I hope that when this body meets again next year that we may
not only be able to report progress, but that we can say at that
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time that every case that has been fully briefed will be in the
hands of our judges for decision.
There has been considerable complaint made concerning our
courts and our judicial system-our court officials, our judges
are being criticized. I have occupied the position of circuit
judge as well as appellate judge. I know the burdens of the
trial judge. I know that as a rule they are trying to do their
best, and they are doing their best. Where there are failures
of justice the cause of it can be stated by two words, as a general
rule-public indifference. There are more miscarriages of justice through the jury box than any other place.
Our system of selecting jurors, as well as our method of court
procedure, should be modified in many ways. Your system of
appellate procedure is chaotic. Why should a litigant be given
six months to determine whether he desires to appeal, formerly
twelve months? He can tell within sixty days whether he wants
to appeal as well as he can in six months. That might be shortened at least three months by legislative action. When the transcript is filed, why should the appellant be given ninety days in
which to file his first brief, and a renewal for application of
time, that might be shortened by a court rule.
I do want to call your attention to one good thing that our
last legislature did. It did do some good things. (Applause) I
think some of the members will agree to that.
The legislature provided that when a defendant appeals to the
appellate or Supreme Court in a criminal case, that the trial
judge might permit the defendant to give bail pending appeal.
Well, of course, no circuit, no trial judge is going to admit that
he has committed probably reversal of error. Therefore, the
circuit judges are not granting the defendants any right to appeal without bail.
We have had two applications in the appellate court by the
defendant giving bail. They wrote the opinion in one of those
cases saying that the right of appeal was a statutory right, and
an appellant took his right to appeal pertinent with whatever
rights the statute gave him.
The statute gave him the right to appeal and right to bail in
case he showed probable reversible error. This application, the
first application, failed to show any reversible error or a probability of any error of any kind.
The only frank statement in the application was that he had
been convicted prior to this time, three times for the violation
of the prohibition law, that he had been fined and served his
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several sentences and that during that time he was a good prisoner. (Laughter) We concluded he wasn't entitled to bail, and
he is now on the state farm, where I hope he is a good prisoner.
Two weeks ago, the second application was made for bail. I
say made for bail. It was not. The attorney came to my office,
secured the blanks. I told him what he would probably have to
state in his application, show some cause, probable cause, for
reversal. The result was that the application was not filed, and
the man is now serving his time on the state farm.
So I say by that one stroke the legislature has removed one
of the grounds, one of the reasons for blocking our courts of
appeal.
They might go a little farther. I think I have about said my
say. I feel that we judges are the servants of the people. In
other words, we are simply passengers on this long train of
litigation. We are servants, to do your bidding. (Applause)
MR. BACHELDER: Mr. President, not for the purpose of making any invidious comparison, but to show what can be done
under a proper procedure and with a proper justice, it may be
interesting to the Association to know that the Supreme Court
of Ohio adjourned in June without a single briefed case undecided.
PRESIDENT WALKER: I regret very much that we are unable
to continue this judges' hour any longer. The lawyers and the
judges each have an opportunity to speak frankly here, on an
equal basis, and when they leave here they will not have this
opportunity again until next year perhaps, but our program must
continue.
Because the profession of the lawyer more and more approaches business or touches business or is concerned with business, and because all business is concerned with finances, it
seemed well to the Committee to select a speaker who could tell
us something from a slightly different viewpoint of the way
that banking touches the law. We selected a man who stands
out as one of the leading bankers of Indiana, a man who was
a lawyer, and is still a member of the bar.
It is with great pleasure that I introduce Mr. Elmer Stout,
the President of the Fletcher-American National Bank of Indianapolis, Mr. Stout. (Applause)

MR. ELMER STOUT (Indianapolis) : Mr. President, Ladies and
Gentlemen: I assure you that I appreciate the opportunity of

STATE BAR ASSOCIATION

PROCEEDINGS

being with you. About ten years ago I ceased to practice law
more or less accidentally. I never intended to, but it is like returning to a first love to be in this meeting today to hear these
interesting discussions about the court procedure and laws delay
and other subjects.
Perhaps you will stand for about fifteen minutes' discussion now of money and banking. Money, I know lawyers are
always interested in. Like Judge Crumpacker, I have reduced
most of my remarks to writing, and will read as fast as I can,
and at the same time make myself heard.
The work of the lawyer, banker and business man is closely
tied together. The banker and business man are dependent upon
the guidance of the lawyer in the consummation of many types
of business transactions. The general or specific conditions that
affect their welfare are of vital importance to the welfare of the
lawyer. During recent years the field of the lawyer has been
considerably restricted in a few directions, especially by elimination of a large percentage of personal injury cases which heretofore occupied the time and attention of attorneys, and, which
now are largely removed from litigation by reason of the passage, throughout the country, of so-called compensation laws.
Since the outbreak of the War and the passage of the Federal
Reserve Act, a new field of activity demanding the highest legal
talent has been opened. It will be recalled that during the old
days, when courts were more fully occupied with the trial of
torts, many of the leading attorneys became experts not only of
law but also well informed in medicine and surgery. Today the
activities of the average lawyer are greatly changed and it is
now necessary that the attorney not only be well informed in
medicine and kindred subjects, but that he have a keen insight
into a multitude of business and financial subjects that a rapidly
changing world is constantly creating in its struggle for progress.
During the past decade, since the enactment of the Federal
Reserve law, the passage of the income tax laws, and the necessity for reorganizations and consolidations of financial and business institutions, attorneys who have not familiarized themselves with the new problems of finance and business have
probably found themselves handicapped in an interesting field
of activity. For this reason, I feel justified in directing your
attention to some of the present-day situations in the field of
business, which appear to be worthy of consideration.
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For example, the money situation is different from former
years. Until the passage of the Federal Reserve Act, which
became operative in 1914, for more than a hundred years the
country had been the victim of a business of financial panic about
every ten years. Prior to the decision of Chief Justice Marshall
in the famous case of McCulloch against Maryland, holding a
tax and other regulations by a State on a national bank to be
unconstitutional, the financial structure of the country suffered
because of a lack of a strong central control over the banking
of the nation. Since then and until the Federal Reserve Act
came into existence, financial panics occurred by reason of the
inefficiency of banking and currency laws. For more than a
hundred years the doctrine of the necessity of an elastic currency, based in volume upon the rise and fall of business activity, was preached but never became a reality until 1914. Likewise, there was no central body with power to mobilize currency
and credit from one section of the country to the other prior to
that date.
The enactment of the Federal Reserve law which resulted in
the establishment of twelve separate Federal Reserve Banks located in different sections of the country under the general control and domination of a general Federal Reserve Board, sitting
in Washington, brought relief to the extent of providing ample
credit machinery and elasticity to currency and credits, which
makes it appear that in the future a so-called money panic is
unlikely to occur.
The first great test of the machinery of that law came during
the War, at a time when Federal Reserve Banks rediscounted
for member banks to the extent of over three billion dollars, and
later withdrew from the currency of the country about half of
the maximum outstanding Federal Reserve notes which had been
based upon such credits.
You will recall, under the terms of the Federal Reserve Act,
the bounds of the Federal notes outstanding, depends upon the
amount of paper rediscounted by the Federal Reserve Banks for
member banks. The plan is that the Federal Reserve notes shall
expand and contract according to the demands of business.
During this period of expansion and contraction it was demonstrated that the legal machinery provided an elastic currency
and no sound application for credit was denied for the want of
funds to lend.
The Act itself provides that any Federal Reserve Bank may
rediscount notes, drafts, and bills of exchange arising out of
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actual commercial transactions. The maximum period which
such accommodations may run is limited to ninety days, except
in the case of agricultural paper, which may run six months.
If the paper is issued for carrying or trading in stocks, bonds,
or other invested securities it is not eligible for rediscount, with
an exception in favor of United States Government obligations.
The dealings of the Federal Reserve Banks are entirely with
member banks, except, however, that the banks may purchase
and sell bankers' acceptances and bills of exchange in the open
market. Likewise, so-called finance company paper is not eligible
for rediscount even though it is secured by paper which is itself
eligible.
So you will see from the way the law reads expansion and
contraction of currency can only be based upon paper, notes,
drafts, bills of exchange, arising out of commercial transactions,
affecting the business of the country.
The theory is that the notes and other obligations accepted by
the Federal Reserve Banks shall be self-liquidating in character
and shall represent actual merchandising transactions. Each
Federal Reserve Bank has the power to fix the rediscount rate,
subject to "review and determination" of the Federal Reserve
Board. Federal Reserve Banks maintain accounts with each
other and buy and sell paper from each other. Federal Reserve
notes are authorized by the Federal Reserve Board on the security of eligible paper furnished by member banks and are
direct obligations of the United States Government, receivable
for all taxes, customs, and other public duties.
There has been an omission in the law, in my opinion; these
federal reserve notes should be made legal tender. So far as
I have been able to find, they have not been made legal tender.
They are redeemable in gold and a reserve of not less than forty per cent of the outstanding Federal Reservenotes is required.
The foregoing resume is given to enable us .to understand
some of the recent criticisms now being made against that
Board and also certain changes in the law that are advocated.
If changes are to be imade in the law, such changes should be the
result of combined efforts of lawyers and business men who
know the history of conditions prior to the passage of the Act
and the fundamental underlying principles upon which it is
based.
Just at this time, following a slump in the New York stock
market, which occurred a few weeks ago, it is charged that the
Board has been guilty of making interest rates artificially low,
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than artificially high; that it has insisted that price control is
not its business and later it tried to control prices; that as a
result of warnings, it has kept business in a state of nervous
apprehension; that the Board has failed to realize that the prosperity of American business has depended upon the expansion
of bank credit, based on stock exchange collateral.
The facts appear to be that during the past few years the
country at large has entered into an almost unparalleled era of
speculation in stocks. Millions of our population are "in the
market." Market prices of listed stocks, either through manipulation of pools or through over-optimism as to future earnings,
have advanced to the highest point on record. With an eager
buying public for! stocks, consolidations have occurred to an
enormous extent. Scouts of issuing houses travel the country,
hunting for new business to be made the basis of more issues.
One by one in the State of Indiana, and over the country generally, independently owned and managed businesses are being
taken over by large nationally owned and controlled combinations. Successfully operated business enterprises are fast becoming a unit of some large corporation, managed by a board sitting
in one of the alrger cities of the country, and the men placed in
charge are taking orders from distant points. Local managers,
while they may be in sympathy with movements for building up
their communities, find themselves powerless to help as they
formerly did.
Incident to speculation, so-called brokers' loans secured by
stocks, made usually on demand, have about doubled in one year.
They now amount to five billion dollars in New York alone. Industrial balances in member banks have been drawn to large
money centers, attracted by high call rates which investors and
speculators appear willing to pay. Such rates a few weeks ago
reached 15% to 20%. In the meantime, by reason of this heavy
demand for money for investment or speculative purposes, commercial rates and rediscount rates have gone up. Market prices
of some listed stocks soared to such a point that actual return
on the investment was less than one per cent. The public is buying many other stocks with no present prospect for return,
merely on the prospect for the future.
Whether it is the function of the Federal Reserve Board to
take cognizance of such conditions and endeavor to check speculation and lower rates is a subject of controversy. During recent
years it has been customary for critics, in their effort to locate
blame, to charge the Federal Reserve Board with bad judgment
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or bad faith, as the case may be. Those interested in the stock
market now make this charge.
Likewise spokesmen for the agricultural interests have in the
past blamed the Board for low prices of farm products and
charged that their comparatively low price level has been due
to arbitrary action of the Board. Also, we find that persons and
firms who are denied credit for good reasons frequently lay the
blame on the Federal Reserve Board.
In 1920, when it was apparent to most sound-thinking people
that something must be done to stop inflation of money, credit,
and prices, the Federal Reserve Banks, raised rediscount rates
and ordered reductions of loans, and commodity prices suffered
tremendous declines. Because the prices of corn, wheat, sugar,
and other agricultural commodities dropped so abruptly following the action of the Federal Reserve Bank, it was subjected
to criticism over the entire country. The facts are that incident
to credit regulations, both as to quantity and rates, there have
been and always will be changes in commodity prices. It is
well recognized by economists that commodity prices range up
and down according to demand and supply and that such changes
as have occurred were inevitable, regardless of any action concerning money and credit by the Federal Reserve Board.
Since 1920 the business of the country has been going through
a readjustment period. Its peak was reached in 1921 and most
of the business troubles were fairly well ironed out by the latter
part of 1923. To some extent even to this day lawyers and
bankers are called upon to solve business troubles which have
been slowly smoldering since the War, resulting from the slump
which started in 1920. In Indiana alone during the past twelve
months there have been about forty bank failures, most of which
have been a consummation of unwise credit, extended on inflated
prices during the War.
The experience gained from the price inflation period has led
the Federal Reserve Board to believe that it is justified in
sounding warnings and raising rediscount rates during the time
of abnormal stock speculations. It has been particularly justified
in adopting restrictive measures during this period when the
conduct of ordinary business appears to be affected through the
diversion of billions of dollars of the country's money and credit
into speculative uses. Possibly the Board has not always exercised the best possible judgment or acted at the most opportune
time, but nevertheless it is apparent that it has in most cases
acted wisely, considering all the available data before it.
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Let us realize that the power of controlling credit and fixing
rates must be lodged somewhere, in some one person or group
of persons. Errors of judgment in the exercise of such power
will occur. We cannot expect to stop the growing tendency of
the American public to buy stocks. But one thing can be done
and that is, the board can properly refuse to extend credits under
its control for speculation purposes when the credit available is
needed for legitimate business operations. It is one thing to buy
with your own money awaiting investment, and quite another
to buy on borrowed money. Where a speculative craze is beginning to affect the business and finance of the country, Federal
Reserve authorities are justified in acting.
The law was passed originally to afford an outlet for credit
growing out of "legitimate commercial transactions," not for
speculative transactions. Just now the rediscount rate in all
twelve of the reserve banks is 5%. Recently the advisory board
has recommended an increase to 6%. It is to the credit of the
Board that in the exercise of its functions, in fixing rates and
controlling credits, it has been controlled by such factors as,
1,
2,
3,
4,
5,

the gold reserve ratio
expansion and contraction of trade and speculation
movement of gold to and from the country,
balance of trade for or against the country
market rate for money.

Due consideration has been given to each.
The Bank of England always fixes the rediscount rate above
the market rate. So far the reverse policy has been adopted
here. There are many reasons in favor of the English policy.
Unfortunately, as I see it, when operation under the Federal
Reserve law was started, the Boards in their efforts to induce
state banks and trust companies to enter the Federal Reserve
System, started in on the policy of a low rediscount rate, and
they have followed that ever since. Whereas, strictly speaking,
in my opinion, the rediscount rate should always be above the
market rate so that banks would not rediscount except in cases
of real necessity, in order to take care of the legitimate man's
business in the country.
The English people have had that rule for a hundred years,
never rediscounting for member banks except at a slightly higher rate than the market rate for money.
No proof can be made of the charge that the action of the
Board has kept down the price of farm products or any other
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commodities. The Board has warned against speculative loans
in banks without intending to affect legitimate market prices.
We are prone to criticise quickly without full knowledge of facts.
The law and its administration has stood severe tests since its
passage. Patience should be exercised as to the future, and if
the law can be used to check a dangerous movement, the Board
should be left unhampered in the exercise of its power.
Whatever our calling may be, we are interested in safeguarding and protecting the business development of the country. We
are interested in building up the efficiency of the independent
business of our state. The conduct of the Reserve Board has not
been adverse at any time to this thought. No discriminations
have been made by the Board against the small independent
business institutions of the country. In the exercise of its grave
and important duties the Board deserves our unqualified support.
I have assumed an interest on your part in a subject not
strictly legal in character. Another kindred subject about which
I wish to speak briefly is that of the future of the national
banking system in the country. New legislation on this subject
is soon to be proposed. The Comptroller of the Currency, Mr.
J. W. Pole, has recently announced an intention to call a conference for the purpose of drafting a new National Banking Law.
His reasons for so doing are good. The present law, enacted
in 1864, is inadequate to meet present day conditions. Within
recent months the trend toward state bank or trust company
charters by National Banks has been alarmingly accentuated.
Within the past six months, according to the Comptroller,
seventy-nine national banks with aggregate resources of two and
three-quarter billions of dollars have passed under state jurisdiction. When you consider that only 1,208 state banks and trust
companies out of a total 15,000 are members of the Federal Reserve System and that so many national banks have recently
given up their charters, it is high time to so change the national
banking laws to induce national banks to keep their charters.
The Federal Reserve System could not have been created by
Congress out of state banks and trust companies. The national
banks are essential to financing the country and legislation
should be enacted by Congress to make it advantageous to keep
national charters. Representative McFadden of Pennsylvania,
Chairman of the house committee on banking and currency,
has gone so far as to advocate the exemption of national banks
and their stock from local taxation in order to encourage retention of national charters. This suggestion, of course, is not
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tenable and is unfair and indefensible. The banks do not ask it.
However, it is proper that power of national banks should be
made commensurate and equal to powers of most state banks
and trust companies in order to induce retention of national
charters and to encourage incorporation under national laws.
It is absolutely essential for the future of the whole Federal
Reserve System, that Congress immediately pass some law which
which will stop the movement from national charters to state
charters because, as you realize, national banks are forced members of the Federal Reserve Systems. State banks and trust
companies are not, and only about one-fifteenth of the state
banks and trust companies have qualified as members of the
Federal Reserve System.
In spite of the unusual number of business difficulties since
the War, to which reference has heretofore been made, court
litigation has decreased. It is to the credit of the legal profession that lawyers generally have cooperated in working out
settlements, readjustments and reorganizations without often
resortipg to the machinery of courts. Without this cooperation,
which in recent years has existed between attorneys and business men, the solution of business problem would have been
greatly hampered and delayed. It is a popular opinion that
lawyers generally seek to throw clients into litigation and to
continue litigation. Just the reverse of this popular opinion is
true.
In my experience as a lawyer and executive of a financial
institution, I fail to recall a single instance of advice to resort
to courts in matters involving the solution of business problems
where it has been at all possible to arrive at fair adjustment
without litigation. Usually lawyers are not given the credit
they deserve for having the public interest at heart. European
countries are still wrestling with reconstruction business problems long since settled in the United States, and it is due to the
sound judgment and unselfish advice from lawyers to the business man that we have had such speed in the United States in
the solution of the business ills which followed the War.
It may be true that lawyers are chargeable with delay and neglect in bringing about early termination of litigation. On the
other hand, I personally have always believed that there are
two sides to this question. Repeatedly, after the passage of
time following the inception of litigation, parties litigant themselves have come to their sense and settled disputes to their
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mutual advantage which would never have been settled, except
after the lapse of time.
The present is probably the most changeable age in the history
of business and finance. Each year finds many old business ideas
upon the scrap heap of progress. Our merchandising customs
are undergoing rapid changes, as are industrial and commercial processes. New inventions bring rapid changes in many
fields of human activity. Our industries and your clients are
reaching out for world trade. We are faced with a constant
panorama of economic and social change. Greater national and
individual wealth creates new problems for the state and for
members of the legal profession.
As counselor to his client, the lawyer must be abreast of the
times and thoroughly conversant with new ideas and trends of
development in order to give the client maximum protection in
this rapidly changing commercial era.
It is my opinion that there has never been a time when it
was so necessary for the successful lawyer to have at his command such a wide variety and range of knowledge, as is necessary today. Not only must he know the law, but if the lawyer is
to maintain his place at the top of his profession he must be a
student of economics, finance and business, industrial processes
and trends if his services are to be of maximum use to society.
(Applause)
PRESIDENT WALKER: The next thing on our program is the
report of the one committee which has not as yet reported, the
American Citizenship Committee.
JAMES M. OGDEN: I shall not read this report in full because
I want all of you to remain to hear the oration by Mr. Tom Millikan, who will give the prize oration, after which the gold
medal will be presented by Mr. Van Osdol, representing one of
the five members of the Committee of the American Bar Association, and ex-Mayor Siebert of South Bend will present to
Mr. Daly, who won the essay contest, the gold medal.
To the President and Members of the Indiana State Bar Association:
Introduction
The purpose of this committee and the object of its work is to re-establish the Constitution in the hearts and minds of the people and to encourage
the bench and bar of this state to cooperate with all activities that have
for their object training for the more enlightened and loyal citizenship.
Two years ago the American Bar Association ordered the establishment
of a special committee in each state and there is now in effect a Committee
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on American Citizenship of 450 members covering the entire country except
in one or two of the states.
This Association has a committee of five members supervising the work
in Indiana. Cooperating with the Committee are thirteen District Managers, one for each congressional district of the state. Cooperating with the
Committee and the thirteen District Managers are ninety-two County
Chairmen, one in each county of the state.
In the work in American Citizenship, the County Chairman cooperates
with the local bar association, the superintendents and principals of the
secondary schools and with the local newspapers in their respective counties.
Literature and information are sent from the Committee to the thirteen
District Chairmen and they in turn keep in touch with the County Chairmen and those cooperating with them.
Oratorical and Essay Contests
The State Oratorical Contest was held at Brookville, Indiana, on the
evening of April 24, 1929. Preceding the contest the Franklin County Bar
Association gave a dinner and reception to the visiting attorneys. A dozen
different counties were represented. After the dinner the attorneys went
in a body to the contest and sat together.
The arrangements of the meeting were made by Judge Roscoe C. O'Byrne
assisted by the local Bar Association.
The six contestants who won in the Consolidated District or Zone Contests were introduced by the Chairman of the meeting, Mr. Isaac Carter,
of Indianapolis. Their names and schools are as follows:
Richard E. Bixby, Andrews High School; Lewis Krenke, Bedford High
School; Allan Parr, Lebanon High School; Tom Millikan, New Castle High
School; William Cragen, Martinsvile High School; Paul Somers, Fort
Wayne North Side High School.
The judges, Judge Clarence R. Martin, Indiana Supreme' Court; Merl
Wall, Deputy Attorney-General, and August J. Reifel, Superintendent of
Brookville Schools, retired at the conclusion of the contest and shortly
thereafter returned with their decision in favor of Tom Millikan of the
New Castle High School for first prize. The subject of his oration was
the "Origin of the Constitution."
He will be presented with the gold medal offered to the one winning first
place in the State Oratorical Contest, and we shall have the pleasure in a
few minutes of listening to his production.
The winner of the Essay Contest announced at this meeting was Mr.
Thomas H. Daly, of the Catholic Central High School of Hammond, Indiana. The judges on the Essay Contest were: President Robert J. Aley,
Butler University; Honorable John P. Edmison, Indianapolis Star; Honorable Charles Martindale, Indiana State Bar Association.
Mr. Daly will be presented to this Association at the close of this report
and will receive the gold medal offered to the winner of the State Essay
Contest.
All prizes this year were larger than in any previous years.
To the winner of first place in the Oratorical Contest is awarded the
title of "State Champion," a gold medal, and cash award of $400.00.
To the winner of first place in the Essay Contest is awarded the title of
"State Champion," a gold medal, and cash award of $300.00.
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The silver medals awarded to those winning first place in the District
Oratorical and Essay contests, respectively, will be presented later at District Bar Meetings and the bronze medals to those winning first place in
the County Oratorical and Essay Contests will be presented at meetings
of the County Bar Associations. The silver and bronze medals are now
being engraved and will shortly be distributed through the respective
District Managers.
Cooperation
Cooperating with the Indiana State Bar Association in this work are
the public schools and the newspapers.
The State Department of Public Instruction under the leadership of
Roy P. Wisehart, State Superintendent of Public Instruction assisted in
the Essay Contests. Several newspapers from various Districts rendered
valuable assistance in giving publicity to our work.
The Association is greatly indebted to Mr. Frank C. Ball of Muncie, for
his contribution of two thousand dollars to pay the prize money awards,
for the medals and other contest expenses in these contests.
Conclusin
We believe the Association should take suitable action to express its
sincere thankfulness to those not members of the Association for their
contributions to the cause of American Citizenship as carried on by this
Association.
We believe that this work has grown to such proportions that it is necessary to place it upon a permanent basis financially and for this purpose
some plan for permanently endowing this work should be devised. The
Committee should not be required to look after the manifold details. Some
young lawyer should be employed at some salary to look after the enrollment of the schools in both contests, to furnish publicity to the newspapers
and to check upon the same and to supervise the work of the Minute Men.
We believe that Constitution Week should be observed in every county
with appropriate exercises and that it is the duty of the members of this
Association to see that this is done.
Respectfully submitted,
JAMES M. OGDEN, Chairman.

I will now ask Mr. Tom Millikan, to come forward.
MR. Tom MILLIKAN: Before I begin, I should like to take a
minute and express to you on behalf of all the people who have
participated in this contest throughout all its stages, our sincere
,thanks for conducting the contest. These men who have been in
direct charge of the contest have had to devote much of their
time to it, and I don't think they have received any compensation
to speak of, but the interest which has been aroused in the constitution through this study I am sure will repay their efforts;
and, personally, I would like to thank you for being permitted
to represent the State of Indiana through this Indiana State
Bar Association, at the semi-finals of the National Contest. I
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am only sorry that I could not have done better than I did, but
from what they tell me, it wasn't Indiana's year to win.
I guess last year Indiana won third, and this year second, and
last year Michigan won second and this year first, so from all
probabilities, Indiana should do well next year, and I hope she
does.
... Then Mr. Millikan delivered the Prize Oration....
(Enthusiastic applause.)
MR. VAN OSDOL: Mr. Chairman, Ladies and Gentlemen: You
have been privileged to hear the oration of Tom Millikan, one of
our school boys, and before presenting the medal which he has
won in this series of contests, I want to take a few minutes to
address myself first to Tom Millikan, and through him to the
hundreds and hundreds of Indiana high school students who have
engaged in the last few months in a competitive effort to express
their conception of the basic law of this land, and through Tom
Millikan, express our appreciation to the schools of the State of
Indiana which have joined hands with this organization and said,
"this is worth while; we will carry out your program."
Indiana is not alone in this, Tom. You stand here today as
the successful contestant with hundreds of Indiana students.
You have gone on from your achievement in Indiana, and won
high honors in the zone contest, in which a number of the states
were represented, where you met the champions that came
through the contest with tens of thousands of students, and as
you pointed out, the Michigan boy who won first place will enter
into a final contest, not only with a few million of American
school boys and girls, but will engage this fall in an international contest that will be held in Washington, and it is worth
while for us to know that since this program started six years
ago, many foreign countries today, I think about twenty of
them, have had their attention called to the value of this work
that is being carried on in the schools of America, and they are
carrying on like contests in the schools of these foreign countries,
and the champions that come up to Washington this fall, will
come up after having won first place through just such contests
as you have visualized here this morning.
But these foreign students are not discussing in their orations
their ideas of our American constitution. Possibly they know
little if anything about it; but they are invited and encouraged
to discuss their ideas of self-government, and the ideals of their
own peoples.
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Let me say, here and now, that aside from the benefit that will
come to the citizenship of Indiana and to the citizenship of the
United States, if these efforts are continued for a number of
years, there has been started something abroad that, if carried
on, must bring us closer, generation by generation, to the time
when world peace is possible and war may be outlawed; because
that will only be possible when the nations that dominates this
earth can come more nearly expressing themselves in a common
language, when we can talk or speak a common tongue, and
when we can center our thoughts upon similar or identical ideas.
Of course, that time is not here, but all this leads us to believe
that it may come, but one thing that we can look to now, that
in this country these efforts are putting in the minds of the mass
of people because the value of this effort doesn't cease when Tom
Millikan leaves the stage as an orator; hundreds of his associates
have listened to his oration and like orations that have been
given in the schools of this state in the last few months.
Not only that, but here are his associates and his chums and
his friends, who have all had a friendly interest in his success,
and who have to some extent followed him in his effort. Do you
think that thing can continue for a few years without it becoming so fixed in our national life and in our thought and in our
conception of government and law and without resulting in some
great benefit?
The medal which is to be presented to you, Tom, has upon it
this inscription: You know what it is, but I want to read it
for the sake of impressing, if I can, upon this Association what
it means in achieving the ideals for which we stand, and which
are only made possible by our full appreciation of that great
document which was the foundation of your address. Liberty
and the love of human liberty is what prompted this whole undertaking, even going back to the two thousand years prior to the
Magna Carta, so that we begin to understand and have inscribed
upon this medal this thought: "True liberty is liberty within
the law," and in presenting to you this token of our appreciation
of your efforts, think well of the motto that it carries, and
we congratulate you, Tom. (Applause.) (Presenting medal.)
MR. OGDEN: We are going to have Mr. Thomas H. Daly come
forward now, and ex-Mayor Siebert of South Bend will present
the medal to him. He is not going to give his talk. Some can
talk well; some can write well. He is of the class that can write
well, and we are glad to have him come forward.
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MR. SIEBERT: We have another champion who is a Thomas,
and he may be a relative of the first one because his last name
is Daly.
The Indiana Bar Association is very proud to recognize you.
Thomas H. Daly comes from the Catholic Central High School
of Hammond, Indiana, and he was the man in this competitive
contest who was selected by one of Indiana's College presidents,
one of its leading editors of the state, and one of its great lawyers, as being the champion essayist of Indiana. I am going to
present him with a medal which has the same inscription upon
it as the champion orator, excepting that it bears his name, and
states that he is the champion essayist.
It is a beautiful solid gold medal, and the prize also included
three hundred dollars in money; but for some reason the Committee has not seen fit- to entrust me with the presentation of
that. (Laughter.)
The Indiana Bar Association is greatly indebted to the Lake
County Bar Association for the entertainment upon this occasion, and indeed we are very glad that one of your own Lake
County boys has been awarded this championship, and that we
can express to the Lake County Bar Association our appreciation
of this entertainment to one of your own good boys of Hammond.
I am very pleased to make this presentation to you, Thomas,
and I am sure that these men and women will be very glad to
have a few words from you. (Enthusiastic applause.)

MR. THOMAS DALY: I only want to say that I am deeply
grateful to you for this honor, and I can only join with Mr. Millikan in thanking you all for the interest that you have taken
in this contest.
I can assure you that all the high schools are benefiting greatly
by this contest. I thank you. (Applause.)
MR. OGDEN: This concludes this part of the program. I
want to say, Thomas has had his $300 since the 24th of April,
and the other Thomas had his $400 since the 24th of April.
I now turn the meeting over to the President, Mr. Walker.

PRESIDENT WALKER: We will be through in a very few moments, I believe. We will proceed with the election of officers,
which is the last item of business of this session, and we will
now hear the report of the Nominating Committee, Mr. Dix,
Chairman.
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MR. Dix: Mr. President and Members of the Association:
The Nominating Committee, consisting of Mr. Dan Sims, Mr.
James A. Van Osdol, and myself, have had no easy task in
selecting from this group of eminent and able lawyers the names
of the men whom the committee has desired to recommend for
officers for the ensuing year. We have been requested by a
number of the members of the present Board of Managers, some
requests extremely urgent like that of Mr. John Browne, to be
relieved from further duties on the Board of Managers. The
Committee should have liked, if it had been able, to have relieved
all of the men who have served so faithfully on this Board from
the somewhat onerous duties, but the Committee felt that there
should be a continuity in the Board and that we have more or
less arbitrarily and without any particular reasons, kept about
half of the present Board among the names recommended, and
have suggested some new names for the remainder of the Board.
Mr. President, the Committee nominates and recommends for
election the following officers:
President-James M. Ogden.
Vice-President-William W. Miller, Gary.
Board of Managers:
First District-Henry B. Walker, Evansville.
I might pause here a moment to say that the Committee felt
that it should be made a custom of the Association to put the
retiring President on the Board of Managers. Perhaps that
should be done by an amendment to our constitution and by-laws,
but in the absence of such a provision, the Committee has taken
it upon itself to recommend the retiring President from his own
district and hoping if it is the sense of the Association that this
is a good custom, that by next year there may be an amendment
to the by-laws, providing that for future meetings.
Second District-Win. H. Hill, Vincennes.
Third District-Wm. H. Brooks, Bedford.
Fourth District-Frank Richman, Columbus.
Mr. Richman has been one of the valuable members of the
Board for a number of years.
Fifth District-John M. Fitzgerald, Terre Haute.
Sixth District-Wm. C. Yarling, Evansville.
Seventh District-Fred C. Gause, Indianapolis.
Eighth District-Alonzo L. Nichols, Winchester.
Ninth District-Franklin D. Davidson, Crawfordsville.
The last four are being retained from last year, all having
served eminently during the year.
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Tenth District-Addison K. Sills, Lafayette.
Eleventh District-Milo N. Feightner, Huntington.
Twelfth District-Phil M. McNagney.
Thirteenth District-Robert E. Proctor, who served last
year so eminently.
PRESIDENT WALKER: Shall we proceed with the election of
President? There is in nomination James M. Ogden. Are there
any other nominations.
... It was voted, on motion duly seconded, that the nominations be closed....
It was voted, on motion by Mr. Sims, duly seconded, that
the Secretary be directed to cast one vote for the entire Association for Mr. Ogden for the ensuing year.
. . . It was voted, on motion by Mr. Beckett, duly seconded,
that the Secretary cast the ballot of the Association for all the
candidates nominated ...
. . . Secretary Baker cast the ballot and they were declared
elected ...
CHAIRMAN SIMS: It is hereby declared that these names just
read are duly elected to the respective offices for which they have
been nominated.
I will now present to you your new President, Mr. Ogden.
PRESIDENT-ELECT OGDEN:

I understand by the constitution

and by-laws that the new President is not to preside until next
year, but I do want to thank you for this honor that has been
given to me. I don't know of a greater honor that can come to
a lawyer in Indiana. I want also to assure you that I shall
endeavor to live up to the responsibility of this office, and to fulfill all the duties to the best of my ability. I want to thank you
again.
PRESIDENT WALKER: Is there any other business to come
before this session? If not, a motion to adjourn will be in order.
ADJOURNMENT
Adjournment, 12:45.

